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In the Court o! Appeals of the District of Columbia. 


No. 2357. 

The Washington Home for Incurables, a Corporation, Appellant, 

vs. 

American Security and Trust Company, a Corporation, et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 29224. 

y American Security and Trust Company, a Corporation, Trustee, 

Plaintiff, 

vs. 

The Washington Home for Incurables, a Corporation; Gar- 
field Memorial Hospital, a Corporation; Children’s Hospital of the 
District of Columbia, a Corporation, and Lotia L. Frank, De¬ 
fendants. 

L United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
■^jflnlnmliia. at the City of Washington, in said District, at the times 

■Bt ~J - 

r “ namuit, 

vs. 

The Washington Home for Incurables, a Corporation; Gar- 
^ field Memorial Hospital, a Corporation; Children’s Hospital of the 
District of Columbia, a Corporation, and Lotia L. Frank, De- 
t fendants. 

The bill of complaint of the American Security and Trust Com¬ 
pany, a corporation, respectfully represents: 

' 1—2357a 

▼ 
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1. That plaintiff is a corporation organized and doing business in 
the District of Columbia, under authority of the laws in force therein, 
and is duly authorized by law to act as trustee of real and personal 
property and as the executor and administrator of the estates of de¬ 
ceased persons; plaintiff brings this suit as trustee under a certain 
deed in trust, as more fully hereinafter set forth. 

2. The defendants, The Washington Home for Incurables, Gar¬ 
field Memorial Hospital, and Children’s Hospital of the District of 
Columbia, are all bodies corporate, organized in the District of 
Columbia, under authority of the laws applicable thereto, and con¬ 
duct therein certain charitable hospitals; said defendants are sued 
as beneficiaries under said deed in trust, as more fullv hereinafter 
set forth; the defendant, Lotia L. Frank, is a citizen of the United 

States, a resident of the District of Columbia, and is sued as 
2 the grantee of one Mena M. Stevens, a beneficiary under said 
deed in trust, as hereinafter stated. 

3. Plaintiff avers that on or about the 18th day of November, 
1903, one Henry E. Woodbury, since deceased, and Anna L. Wood¬ 
bury, his wife, executed and delivered the certain deed in trust, 
hereinbefore referred to, and which was thereafter duly recorded in- 
Liber 2756, at folio 446, one of the Land Records of the District 
of Columbia, wherein and whereby, said Henry E. Woodbury and 
said Anna L. Woodbury, conveyed to plaintiff as trustee, certain 
real estate, namely: Part of lot C in square 285, improved by 
premises No. 912 Twelfth Street, Northwest; the South part of lot 
5 in square 365, improved by premises No. 1531 Columbia Street, 
Northwest; the South part of lot 31 in square 693, improved by 
premises No. 421 New Jersey Avenue, Southeast; the South part of 
lot 5 in square 37, improved by premises No. 2325 “L” Street, 
Northwest, all in the City of Washington, in the District of Columbia, 

X upon certain trusts, described therein as follows; 


“TT certified copy of said deed in trust is hereto attached marked 
A ceriine tv „_, u A rM( \ «« nart hereof. 


Fxhlit A>n^d mVed to be read as part hereof 

avers that on or about the 11th day of Apnl, 
1002 JLTd Henn E Woodbury, had duly executed a certain paper 
’ writing as and for his last will and testament and hereafter 
o on the following dates, to wit: January 5th, 1903, DecemPe 
3 21st71903, February 18th, 1904, and December 20th, 1904, 
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he duly executed certain codicils thereto, which said last will and 
testament and codicils were thereafter, on the 12th day of April, 
1906, and after the death of said Henry E. Woodbury, as herein¬ 
after stated, duly admitted to probate and record, as a will of both 
real and personal property, by this Honorable Court, holding a 
Probate Court, and letters testamentary were thereupon duly issued 
to plaintiff, as the executor named in said will. A certified copy of 
said will and codicils is hereto attached, marked “Plaintiff’s Exhibit 
B”, and is prayed to be read as part thereof. For a fuller record 
of said proceedings, plaintiff refers to the records of this Court as 
contained in cause known as In re Estate of Henry E. Woodbury, 
Deceased, No. 12,809, on the Administration Docket thereof. 

5. Plaintiff further avers that paragraph 7 of said last will and 
testament, dated April 11th, 1902, provides as follows, concerning 
the defendant herein, The Washington Home for Incurables; 

■- — m .m * • • o ' 

(5. Thereafter, on qr about the 12th day of September, 1904, sal 
Henry E. Woodbury executed a certain fee simple deed to one, 
Mena M. Stevens of the Property hereinbefore described as the South 
part of lot 5 (the same being now known as sub-lot 151) in square 
365, improved by premises No. 1531 Columbia Street, Northwest, 
said deed being thereafter duly recorded, on the 16-h day of Jan¬ 
uary, 1905, in Liber 2849, at folio 450 et seq., one of the Land 
Records of the District of Columbia; a certified copy of said deed 
is hereto attached, marked “Plaintiff’s Exhibit C,” and is prayed to 
be read as part hereof. Said Mena M. Stevens thereafter, by a deed 
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dated the 19th day of February, 1910, and recorded the same day 
in Liber 3293, folio 402, one of the said Land Records, conveyed 
all of her interest in said property to the defendant, Lotia L. Frank, 
and plaintiff has never had possession of said property nor the 
custody and control thereof. 

7. Plaintiff further avers that the said Henry E. Woodbury de¬ 
parted this life on or about the 15th day of January, 1905, having 
made no other provisions, or attempted provisions, than as herein¬ 
before set forth, for the disposition of the aforesaid real estate 
described in paragraph 3 hereof; and his said last will and testament 
and the codicils thereto were thereafter duly admitted to probate 
and record and letters testamentary issued to plaintiff, as herein¬ 
before set forth. 

5 8. Plaintiff further avers that since its qualification as 

executor of the estate of said Henrv E. Woodbury, deceased. 



◄ 
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™e aforeS'S'tntS fn and b >' the 

is operative, hv referenU h a”a°parT!>f ^brj <d Februar .V 18th, 1904, 
falls within the powers therein reJrvL . trust aforesaid, or 

so as to make the defendants GnSf E ' W °odbury, 

dren s Hospital of the District of r,l , Hospital and Chil- 

thereunder in place of the defendant ^"eficiaries 

Incurables, named in the said will 0 f April nth, ^" H ° me for ' 


4 . 
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And plaintiff is advised by its counsel that, in view of the forego¬ 
ing uncertainty as to the proper interpretation and construction of 
the aforesaid deed in trust, it should, for its own direction and pro¬ 
tection, seek the instructions of this Honorable Court as to the proper 
beneficiaries under the deed in trust aforesaid. 

Wherefore, the premises considered, plaintiff prays: 

1. That a writ of subpoena may issue, directed to the defendants, 
The Washington Home for Incurables, Garfield Memorial Hospital, 
Children’s Hospital of the District of Columbia, all bodies corporate, 
and Lotia L. Frank, requiring them, and each of them, to appear 
and answer the exigencies of the foregoing bill of complaint. 

2. That a decree may be passed herein, interpreting and con¬ 
struing said deed in trust, and directing plaintiff how to proceed 
in the execution thereof. 

3. And for such other and further relief as to the Court may 
seem meet in the premises. 

AMERICAN SECURITY AND TRUST CO., 
By CORCORAN THOM, Vice President, [seal. ] 


Attest: 

CIIAS E. HOWE, 

A88’t Secretary. 

STANTON C. PEELLE, 

WM. F. MATTINGLY, 

Attorneys for Plaintiff. 

7 Plaintiff's Exhibit “A.” 

Recorded Nov. 19, 1903, 11:10 A. M. 

Henry E. Woodbury et ux. 
to 

The Amer. Sec. and Trust Co. 

Liber 2756, Folio 446. 

Trust (In Trust). 

This Deed made this 18th day of November in the year of our 
Lord, Nineteen hundred and three, by Henry E. Woodbury and his 
wife, Anna L. Woodbury, parties of the first part, and the American 
Security and Trust Company of the second part, all of the City of 
Washington, in the District of Columbia, witnesseth: That the said 
party of the first part, for and in consideration of the sum of one 
dollar, the receipt whereof, is hereby acknowledged, do grant, bar¬ 
gain, sell, and convey, unto the American Security and Trust Co. of 
Washington, D. C. its successors and assigns, the following described 
lots, lands, and real estate, situate in the city of Washington, D. C. 
To Wit: All of the following pieces or parcels of land and premises 
known, and designated, as Lot part of C, in Square No. 285, the same 
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being house, and premises, No. 912, Twelfth Street N. W. also Lot 
and premises, South 5 Square 365, the same being house and prem¬ 
ises No. 1531, Columbia Street N. W. also Lot South 31, Square 693, 
being house and premises No. 421, New Jersey Avenue, S. E. and 
Lot South of 5, Square 37, the same being House and premises No. 
2325, L Street, N. W. Together with all and singular, the improve¬ 
ments thereon, and all the rights, ways, easements, privileges, ad¬ 
vantages, and appurtenances, tnereto belonging, or in any wise 

8 thereto appertaining. In Trust, nevertheless for the follow¬ 
ing purposes, and no others, To Wit: The said American Se¬ 
curity and Trust Company, shall hold the several pieces or parcels, 
and lots of land, and real estate, asJTrustee, Henry E. Woodbury, 
of the party of the first part, to have all - of the renfs7~profits, and 
emoluments of the same, during Jus life, and af ter the death of the 
said Henry E. Woodbury, of the frrsf’part, The said American Se¬ 
curity and Trust Co. party o^Tlie seroinl part, shall transfer, con¬ 
vey, and dispose of the said lo ts. 1fl nd T pud real estate, in accordance 
with the terms, directions, and wishes, of the said Henry E. Wood¬ 
bury of the first part, as set forth fullj 7 and ex plicitly in his last will, 
bearing date April 11th, 1 902, said "Trust C o. being executor, unless 
ordered and dirPXiWl hyjhfip gmr) ~H pn jy E. Woodbury, to convey 
and transfer the same^or any part thereof to other parties, before 
his deafhT A n cf th e said parties oftlieTirst part, do hereby covenant 
that they will Warrant and defend, the lands and premises hereby 
conveyed, from and against the claims of all persons, claiming or to 
claim the same or any part thereof, by, from, under, or through 
them, or either of them. Witness our hands and seals. 

HENRY E. WOODBURY, [ seal.] 
ANNA L. WOODBURY. [seal.] 

District of Columbia, To wit: 

I, hereby Certify that on this 18th day of November, A. D. 1903, 
before the subscriber, a Notary Public in and for the District of Co¬ 
lumbia, personally appeared Henry E. Woodbury and Anna 

9 L. Woodbury, his wife, grantors named in the foregoing and 
annexed deed, to The American Security and Trust Co. and 

did acknowledge said deed to be their voluntary act. And the said 
Anna L. Woodbury being examined by me privily and apart from 
her said husband, and the contents and effect of the said deed being 
by me duly explained to her did then and there acknowledge that 
she executed the same for the purposes therein mentioned freely and 
without compulsion of or from her said husband, and she waives her 
dower rights in said property. Witness my hand and notarial seal 
this 18" dav of Nov. A. D. 1903. 

A. S. TAYLOR, 

[notarial seal.] Notary Public. 

Office of the Recorder of Deeds, 

District of Columbia. 

This is to certify that the foregoing is a true and verified copy of 
an instrument as recorded in Liber 2756, folio 446, et seq., one of 
the Land Records of the District of Columbia. 
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In testimony whereof I have hereunto set my hand and affixed 
the seal of this office this 28th day of January, A. D. 1910. 

R. W. DUTTON, 

[seal.] Deputy Recorder of Deeds, D. C. 

10 Plaintiff's Exhibit B. 

I, Henry E. Woodbury, physician, of the City of Washington, in 
the District of Columbia, being of sound and disposing mind, and 
mindful of the uncertainty of life, do make and declare this to be 
my last will, hereby revoking all wills by me heretofore made. 

1st. I hereby give, devise, and bequeath all of my estate and prop¬ 
erty, personal and real, as follows, that is to say, to The American 
Security and Trust Company of Washington, in the District of 
Columbia,— 

In Trust: For the purposes hereinafter set forth, and for no other 
to wit: Should my sister Sallie Woodbury .survive me, The Ajneri- 
can Security and Trust Company, aforesaid, as Trustee, shall hold 
and manage all of my property, collecting the rents, revenues, and 
income of the same,—making needed repairs on the real estate,— 
paying all taxes,—insurance, and for all improvements assessed 
against said property, reserving for their services, five per cent of 
the gross income from the said property as per agreement, and the 
said American Security and Trust Company shall pay over the bal¬ 
ance of the income, that is to say the net income of said property to 
my sister Sallie Woodbury, during her natural life, monthly or 
quarterly, as she may elect. At her decease, my said estate after 
the following bequests have been paid and satisfied, shall be dis¬ 
posed of as directed later on in this my last will. 

HENRY E. WOODBURY. 

11 2nd. I give and bequeath, to my nephew Molyneaux Tur¬ 
ner, a one fourth interest in house and premises numbered 

nine hundred and twelve (912) located on twelfth street North¬ 
west, in the City of Washington D. C. Said house was given by me 
to his grandmother Mary A. Woodbury, and is held by me now, as 
a Trust, by deed from her. This one fourth interest would have 
been the share of his mother, Margaret M. Turner, were she now 
living. I further give him the sum of one hundred dollars, and the 
gold watch in my drawer in the safe deposit Company. House 
and premises No. 912 Twelfth st. N. W. is to be sold as soon after 
my death, as it can be to advantage, and one-fourth intrest given 
my said nephew is to be paid him from the proceeds of said sale,— 
the balance of said proceeds of said sale to be paid by the Trustee, 
to my sister Sallie Woodbury. 

The reasons for not remembering my nephew more generously, 
—are deliberate and decided,—he having forfeited all claim to my 
consideration, by his ingratitude and indifference, ther-by embitter¬ 
ing the closing years of my life. 
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3d. I give to the Oak Hill Cemetery Company three hundred 
dollars ($300.—) to be used in keeping my lot in the Cemetery in 
good condition. 

4th. I give to my wife Anna L. Woodbury, the sum of ten dollars, 
she having been satisfactorily provided 

HENRY E. WOODBURY. 

for some years ago, out of my estate,—as per decree of the Equity 
Court of D. C. in the settlement of cause No. 2089, Equity Docket 
No. 10. 

12 5th. I give to the Children’s Hospital of the District of 
Columbia two hundred dollars, to endow two beds. 

Gth. I direct that my remains be cremated. 

7th. After the expenses of my funeral have been paid, and the 
legacies herein above enumerated have been paid and satisfied, I 
direct the American Security and Trust Company, Trustee, afore¬ 
said, to pay over to the officers, or proper representatives of the 
Washington Home for Incurables, as residuary legatee, all of the 
balance of my property personal and real, for the sole use, behoof, 
and benefit, of the said Washington Home for Incurables forever, 
said fund to be kept apart, and known as the Woodbury endow¬ 
ment, to the Home for Incurables. This final disposition of my 
estate is not to be made until/ after my sister Sallie Woodbury’s 
decease. 

8th. Should any party whatsoever, attempt to break this my hist 
will, I direct my executors to spare no pains or expense, in defeating 
that purpose, and in having this my last will, sustained and estab¬ 
lished by the Courts. 

I hereby designate, and appoint, my sister Sallie Woodbury, and 
The American Security and Trust Company, my executors, jointly, 
and 

HENRY E. WOODBURY. 

in case of my sister's death, The American Security and Trust Com¬ 
pany shall act as sole executor of my estate, and of this my last 
will, under the direction of the Court. 

In Witness whereof, I have hereunto set my hand and seal 

13 this the eleventh day of April in the year of our Lord 
Nineteen hundred, and two. (1902) 

HENRY E. WOODBURY, [seal.] 

Signed and sealed in presence of 


Signed, sealed, published, and declared, by the above named 
testator, Henry E. Woodbury, as and for his last will and testament, 
in the presence of us, who at his request, and in his presence, and 
in the presence of each other, have hereunto subscribed our names 
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as witnesses this eleventh day of April in the year of Our Lord 
Nineteen hundred and two. 

Witnesses: 

WM. A. KENNEY, 

1405 G St. N. W., Washington, D. C. 

ALVIN 0. PORTNER, 

1104 Vermont Ave., Washington, D. C. 

DANIEL DUNCAN, 

1405 G St. N. W., Washington, D. C. 

HENRY E. WOODBURY. 


Codicil. 

I, Henry E. Woodbury, physician, of the City of Washington, 
in the District of Columbia, do make and declare this as and for 
my Codicil to my last Will, bearing the date of April 11th, 1902. 
This codicil is not to affect my last Will in any respect save this. 
The bequests herein made are to be paid and satisfied same as the 
bequests in my last Will before the balance of my estate is conveyed 
by my Executor to the Home for Incurables of the District of 
Columbia as residuary Legatee, and chief beneficiary, absolutely 
and forever. 

14 The making of this Codicil was necessary in order to com¬ 

ply with certain requests of my dear sister Sallie Woodbury, 
who died Dec. 18th, 1902. 

(1st) I hereby give and bequeath to the Children’s Hospital of 
the District of Columbia, Five Hundred ($500) Dollars, by her re¬ 
quest; 

(2nd) I hereby give and bequeath to her kind physician, Dr. 
Z. T. Sowers, for the Foundling Hospital of the District of Columbia, 
established by him, Five hundred ($500) Dollars, by her request; 
(3rd) I hereby give and bequeath to Mrs. Emeline 

HENRY E. WOODBURY. 

A. Moore, a friend of my dear sister, Thirty (30) Dollars; 

(4th) I hereby give and bequeath to my sister’s faithful servant 
Bessie Gentry, Twenty-five ($25) Dollars; 

(5th) I hereby give and bequeath to Miss Emma Sophia Mc¬ 
Neil, a good friend of my sister, Twenty-five ($25) Dollars; 

(6th) I hereby give and bequeath to my esteemed friend, Major 
Gilbert Thompson, at present of the U. S. Geological Survey, 
Fifty ($50) Dollars; 

(7th) I hereby give and bequeath to Mrs. R. W. Robinson, of 
No. 1507 U Street, N. W., a warm friend of my sister, Thirty ($80) 
Dollars; 

(8th) I hereby give and bequeath to Miss Ada Glassie, a young 
friend of my sister’s. Twenty-five ($25) Dollars; 

(9th) I hereby give and bequeath to my 


2—2357a 


HENRY E. WOODBURY. 
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15 my friend, Dr. R. A. Foster, Twenty-five ($25) Dollars. 

(10th) I hereby direct that the American Security and 
Trust Company, of Washington, District of Columbia, my executor, 
shall receive and have from my estate, for their services, five (5%) 
per cent of said estate; 

In witness thereof, I have signed and sealed, and published and 
declared, this instrument as my codicil, at the City of Washington, 
in the District of Columbia. 

HENRY E. WOODBURY, [seal.] 

The said Henry E. Woodbury, at the City of Washington, in 
the District of Columbia, on said fifth day of January—1903— 
signed and sealed this instrument, and published and declared the 
same, as and for his Codicil. And, we, at his request and in his 
presence, and in the presence of each other, have hereunto written 

HENRY E. WOODBURY. 


our name-, as subscribing witnesses: 

ALFRED B. LEET, 

1405 G St. N. W., Wash,, D. C. 

DANIEL DUNCAN, 

1405 G St. N. W., Wash., D. C. 

HARRY W. FINNEY, 

1405 G St. N. W., Wash., D. C. 

HENRY E. WOODBURY. 

16 Codicil No. 2. 

I Henry E. Woodbury physician of the City of Washington 
in the District of Columbia do make and declare this jus and for 
my Codicil No. 2, to my last will, bearing the date of April 11th, 
1902. This codicil is made to revoke, annul, and abrogate, a part 
of clause No. 2, in my last will, and to add a few bequests, also to 
request the Honorable Judge of Probate to make an order as to the 
destruction of certain papers, clippings, and documents after my 
death. It is not to affect my last will in any other respect, 

1st. I hereby revoke and annul that part of clause No. 2 in my 
will giving my nephew Molyneaux Turner a one fourth interest in 
house and premises No. 916 Twelfth Street N. W. in Washington 
D. C. as I have purchased his interest in said property as will 
appear by his deed of the same to me duly recorded and bearing 
date Oct. 30th 1903. I deemed it best to do this so that there 
need be no forced sale of said property after my death, and so that 
my executor could transfer the same when desirable, without my 
nephew’s assistance. 

HENRY E. WOODBURY. 

No. 2. I hereby give and bequeath to the Rev. Alfred Harding 
for St. Paul’s Episcopal Church of Washington D. C. one hundred 
dollars. 
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No. 3. I hereby give and bequeath to the Episcopal Hospital, in 
this city, one hundred dollars ($100). 

17 No. 4. I hereby make the following request of the Hon. 
Judge of Probate for the District of Columbia. It is my 

earnest desire, that my housekeeper, Miss M. M. Stevens, and my 
trusted friend Mr. S. H. Robeson, and his wife be pennitted to 
occupy my house No. 2325 L St. N. W. as cotenants paying no rent, 
for six months after my death. It is my wish that during that 
period my executor shall pay to Miss Stevens my housekeeper, out 
of the income of my estate, the sum of sixty dollars per month to 
supply the table. 

My reason for making this request is, I have many papers, clip¬ 
pings, and documents, that I do not want to destroy while living, 
and I have given full instructions to the parties abovenamed as to 
their disposition after my death. It is my wish that no relative of 
mine be allowed access to my house 

HENRY E. WOODBURY. 

or my papers after my death. I trust the Hon. Judge of Probate 
will issue the proper order on my executor for the purpose of carry¬ 
ing out this my dying request. 

In Witness thereof I have signed and sealed and published and 
declared this instrument as my Codicil No. 2 at the City of Wash¬ 
ington in the District of Columbia, this 21st day of Dec. 1903. 

HENRY E. WOODBURY, [seal.] 

The said Henry E. Woodbury at the city of Washington, in the 
District of Columbia, on the said 21st day of Dec. 1903 signed and 
sealed this instrument, and published and declared the same, as 
and for, Codicil Number 2 and we at his request and in his 

18 presence, and in the presence of each other, have hereunto 
written our name- as subscribing witnesses. 

Witnesses: 

ALFRED B. LEET, 

1405 G St. N. W., Wash., D. C. 

HARRY W. FINNEY, 

1405 G St. N. W., Wash., D. C. 

Whereas I Henry E. Woodbury, physician, of the City of Wash¬ 
ington, District of Columbia, have made and duly executed my last 
will and testament in writing, bearing date the 11th day of April 
A. D. 1902, and two codicils thereto, one bearing date the 5th day 
of January A. D. 1903, the other bearing date the 21st day of 
December A. D. 1903, which said last will and testament and the 
codicils thereto, even 7 clause, bequest and devise therein contained 
I do hereby ratify and confirm, (except such clauses, bequests and 
devises therein contained as are hereinafter revoked and made void), 
and being desirous to alter some parts thereof, and of making addi¬ 
tions thereto, do therefore hereby make this my codicil No. 3, which 
I will and direct shall be taken and held as part of my said will 
and teBtament, that is to say:— 
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Whereas in clause number seven (7) in said last will and testa¬ 
ment I did devise and bequeath the rest and residue of my estate 
both personal and real for the sole use behoof and benefit of the said 
Washington Home for Incurables forever, now I do hereby revoke 
said devise and bequest, and I do hereby devise and bequeath the 
said rest and residue of my estate both real and personal, 
19 share and share alike unto the Garfield Hospital of the Dis¬ 
trict of Columbia and to the Children’s Hospital of the 
District of Columbia, their successors and assigns forever. I hereby 
charge my Executor with the execution of this devise. 

In witness whereof I have hereunto set my hand and affixed my 
seal to this the third Codicil to my last will and testament, this 18th 
day of February A. D. 1904. 

HENRY E. WOODBURY, [seal.] 

Signed, sealed, published and declared by Henry E. Woodbury, 
the above named testator as and for a codicil to his last will and 
testament, in the presence of us, who at his request, in his presence, 
and in the presence of each other, have subscribed our names as 
witnesses thereto. 

ANSON S. TAYLOR, 

1405 F M. N. W. 

HENRY F. BLOUNT, 

1405 G St. 


Codicil No. 4. 

I, Henry E. Woodbury, M. D. of the City of Washington, in the 
District of Columbia, do make this my codicil Number four hereby 
confirming mv last will made on the eleventh day of April, 1902, 
and all my former codicils so far as this codicil is consistent there¬ 
with and do hereby revoke and annul all of that part and portion 
of codicil number two authorizing Mr. S. H. Robeson and his wife 
to assist my nurse Miss Mena M. Stevens in destroying my letters 
and papers of no value after my death. That is to be done 
20 by Miss Mena M. Stevens and the American Security and 
Trust Company my executor. 

After my death the Robesons are to have nothing to do with 
my personal affairs. 

In witness thereof I have signed and sealed and published and 
declared this instrument as my codicil number four at the city of 
Washington, in the District of Columbia this the twentieth day of 
December 1904. 

HENRY E. WOODBURY, [seal.] 

The said Henry E. Woodbury of Washington, D. C. on said 
twentieth day of December signed and sealed this instrument and 
published and declared this as his codicil number four. 
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And we at his request and in his presence and in the presence of 
each other have herein written our names as subscribing witnesses. 
Witnesses: 

JOHN T. BARDROFF, 

3416 17 th St. N. W., Wash., D. C. 

NETTIE BROWN, 

2111 L St N. W. 

In the Supreme CouFt of the District of Columbia, Holding a 

Probate Court. 

No. 12809, Adm. Doc. 

# 

In re Estate of Henry E. Woodbury, Deceased. 

This cause came on to be heard upon the pleadings and proceed¬ 
ings herein, and upon consideration of the verdict of the jury upon 
the several issues framed for trial in this cause, it is, this 

21 12th day of April, 1906, adjudged, ordered, and decreed that 
the paper writings filed in this Court and dated April 11, 

1902, January 5, 1903, December 21, 1903, February 18, 1904, 
and December 20, 1904, purporting to be the last will and testament 
and the codicils thereto of Henry E. Woodbury, deceased, are such 
last will and testament and codicils and that the same be, and they 
are hereby, admitted to probate and record as a will of both real 
and personal property; and it is further adjudged, ordered, and de¬ 
creed that letters testamentary issue forthwith to The American 
Security and Trust Company, the executor named in said will. 

WENDELL P. STAFFORD, Mice. 

In the Supreme Court of the District of Columbia, Holding a 

Probate Court. 

District of Columbia, To wit: 

I, James Tanner, Register of Wills for the District of Columbia, 
Clerk of the Probate Court, having by law custody of the seal and 
of all the records, books, documents, and papers of, or appertaining 
to said Court, hereby certify the papers hereto annexed to be true 
copies of papers on file and of record in the Office of said Court, 
to wit: the last Will and Testament and four codicils of Henry E. 
Woodbury; the Decree of the Court admitting said Will and four 
codicils to probate and record ; 

I further certify, That said Will and four codicils were duly 
executed, proved and admitted to probate and record in 

22 accordance with the laws and usages of the District of Colum¬ 
bia, and that the probate of said Will has not been set aside 

or annulled. 

Witness my hand and the seal of the Probate Court, this 27th 
day of January A. D. 1910. 

JAMES TANNER, 

[seal.] Register of Wills for the District of Columbia , 

Clerk of the Probate Court. 
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23 Plaintiff's Exhibit C. 

Recorded Jan. 16, 1905, 9:36 a. m. 

Henry E. Woodbury 
to 

Mena M. Stevens. 

Liber 2849, Folio 450, et seq. 

Deed. 

• 

This deed, Made this Twelfth day of September in the year one 
thousand nine hundred and four by and between Henry E. Wood¬ 
bury (widower) of the City of Washington, District of Columbia, 
party of the first —, and Mena M. Stevens also of said City and Dis¬ 
trict, party of the second part: Witnesseth, That the party of the first 
part, for and in consideration of Ten ($10) Dollars, lawful money 
of the United States of America, to him in hand paid by the party 
of the second part, receipt of which, before the sealing and delivery 
of these presents is hereby aconowledged has given, granted, bar¬ 
gained and sold, aliened, enfeoffed, released, conveyed and confirmed, 
and does by these presents give, grant, bargain and sen, alien, 
enfeoff, release, convey and confirm unto the party of the second 
part her heirs and assigns forever, the following described land and 
premises, situate, lying and being in the City of Washington and 
District of Columbia and distinguished as Lot No. 151 square No. 
365 otherwise known a« No. 1531 Columbia Street said lot No. 151 
being in D. L. Morrison, et al. subdivision of certain lots in square 
365 as said subdivision is recorded in the office of the Surveyor for 
the said District in subdivision book marked H. D. C. folio 6., to¬ 
gether with all and singular the improvements, ways, easements, 
rights, privileges and appurtenances to the same belonging, 

24 or in anywise appertaining, and all the estate, right, title, 
interest and claim, either at law or in equity, or otherwise 

however, of the party of the first part, of, in, to, or out of the said 
land and premises. To have and to hold the said land, premises and 
appurtenances, unto and to the only use of the party of the second 
part, her heirs and assigns forever. And the said party of the first 
part, and his heirs, executors and administrators, do hereby covenant 
and agree to and with the partv of the second part, her heirs and 
assigns that he the party of the first part and his heirs, shall and will 
warrant and forever defend the said land and premises and ap¬ 
purtenances unto the party of the second part, her heirs and assigns 
from and against the claims of all persons claiming or to claim the 
same, or any part thereof, or interest therein, by, from, under or 
through him, them or any of them. And further, that the party 
of the first part and his heirs shall and will at any and all times 
hereafter, upon the request and at the cost of the party of the second 
part, her heirs, and assigns, make and execute all such other Deed 


AMERICAN SECURITY AND TRUST COMPANY ET AL. 


15 


or Deeds or other assurance in low, for the more certain and effectual 
conveyance of the said land and premises and appurtenances unto 
the party of the second part, her heirs or assigns, as the party of the 
second part or her heirs or assigns, or her or their counsel learned 
in the law shall advise, devise or require. 

In testimony whereof, said party of the first part has hereunto 
set his hand and affixed his seal on the day and year first hereinbefore 
written. 

HENRY E. WOODBURY, [seal.] 

25 Signed, sealed and delivered in the presence of— 

H. S. REESIDE. 

District of Columbia, To wit: 

I, Howard S. Reeside, a Notary Public in and for the District of 
Columbia, do hereby certify that Henry E. Woodbury (widower) 
party to a certain Deed bearing date on the Twelfth day of Septem¬ 
ber 1904, and hereto annexed, personally appeared before me in said 
District the said Henry E. Woodbury being personally well known 
to me as the person who executed the said Deed, and acknowledged 
the same to be his act and deed. Given under my hand and seal 
this 30th day of September, 1904. 

[notarial seal.] HOWARD S. REESIDE, 

Notary Public, D. C. 

26 Office of Recorder of Deeds, 

District of Columbia. 

This is to certify, that the foregoing is a true and verified copy 
of an instrument as recorded in Liber 2849 folio 450 et seq., one of 
the Land Records of the District of Columbia. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of this office this 8th day of March, A. D. 1910. 

[seal.] R. W. DUTTON, 

Deputy Recorder of Deeds, D. C. 

27 Filed April 13, 1910. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 28224. 

American Security & Trust Co., a Corporation, Trustee, Plaintiff, 

vs. 

The Washington Home for Incurables et al., Defendants. 

The Joint and Several Answers of the Defendants The Children's 
Hospital of the District of Columbia, a Body Corporate, and the 
Garfield Memorial Hospital, a Body Corporate, to the Bill of Com¬ 
plaint Filed Herein. 

These defendants for answer to so much of said bill of complaint 
as they are advised that it is proper for them to make answer unto, 
answering say: 
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1 & 2. They admit the allegations of paragraphs 1 and 2 of said 
bill of complaint except that the Washington Home for Incurables is 
properly a beneficiary under the deed in trust therein referred to, 
which they expressly deny. 

3. These defendants admit the execution of the certain deed in 
trust referred to at length in paragraph 3 of the bill of complaint, 
but they deny that said deed operated so as to convey to the plain¬ 
tiff such a legal title in and to the land and premises therein de¬ 
scribed as has since remained in said complainant but on the con¬ 
trary allege that the legal as well as the equitable title under the 
operation of the aforesaid deed in trust passed immediately back 
from said plaintiff to the said Henry E. Woodbury. 

28 4, 5, 6, 7, & 8. These defendants believe that the allega¬ 
tions of paragraphs 4, 5, 6, 7 and 8 are true. 

9. As to the uncertainty of construction referred to in sub para¬ 
graph A of paragraph 9 these defendants are advised by counsel 
that the deed therein referred to of September 12, 1904 from Henry 
E. Woodbury to Mena M. Stevens is such an order and direction of 
the said Woodbury to the plaintiff as is contemplated and intended 
in and by the terms of the aforesaid deed in trust and further that 
the equitable title as well as the legal title vesting in said Woodbury 
under the deed in trust aforesaid was sufficient in him to make good 
and valid the conveyance by him to the said Stevens as aforesaid. 

Answering sub paragraph B of paragraph 9 these defendants say 
that they are advised by counsel that under the terms and provisions 
of the aforesaid deed in trust the codicil of February 18, 1904 of 
said Henry E. Woodbury is operative by reference as a part of said 
deed in trust. These defendants are further advised that the legal 
as well as the equitable title in and to the above real estate described 
in the said deed in trust under the terms and provisions thereof so 
vested in the said Henry E. Woodbury that upon his death such 
real estate passed as a portion of his estate according to the terms 
and provisions of his testamentary disposition thereof. 

Wherefore having thus fully answered the aforesaid bill of com¬ 
plaint these defendants pray to be hence dismissed with their reason¬ 
able costs and charges in this behalf sustained. 

CHILDREN’S HOSPITAL OF THE DISTRICT 
OF COLUMBIA, 

By WM. H. B. TOWNSON, President . 

SAMUEL S. ADAMS, 

Secretary. 

29 GARFIELD MEMORIAL HOSPITAL, 

By GEO. W. STERNBERG, President. 

Attest: 

[seal.] H. PRESCOTT GATLEY, 

Secretary. 

WM. F. MATTINGLY, 

STANTON C. PEELLE, 

Att’ys for Defendants. 

Affidavit waived: 

WM. F. MATTINGLY, 
STANTON C. PEELLE, 
Attorneys for Defendants. 
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30 Answer. 

Filed April 13, 1910. 

In the Supreme Court of the District of Columbia. 

Equity. No. 28224. 

The American Security & Trust Company, a Corporation, Trus¬ 
tee, Plaintiff, 
vs. 

The Washington Home for Incurables, a Body Corporate, et al., 

Defendants. 

The Answer of the Defendant Lotia L. Frank to the Bill of Com¬ 
plaint Filed Herein. 

This defendant, for answer to so much of said bill of complaint 
as she is advised that it is proper for her to make answer unto an¬ 
swering says. 

1 & 2. She admits the allegations of paragraphs 1 and 2 of said 
bill of complaint. 

3. This defendant admits the execution of the certain deed in 
trust referred to at length in paragraph . 3 of the bill of complaint 
but she denies that the said deed operated so as to convey to the 
plaintiff such a legal title in and to the land and premises therein 
described as has since remained in said plaintiff and on the contrary 
alleges that the legal as w T ell as the equitable title under the opera¬ 
tion of the aforesaid deed in trust passed immediately back from 
said plaintiff to the said Henry E. Woodbury. 

4 and 5. This defendant is advised that it is not necessary for 
her to answer paragraphs 4 and 5 of the bill of complaint. 

6. This defendant admits all of the allegations of paragraph 6 of 
the bill, and in further answer thereto avers that the certain Mena M. 
Stevens therein referred to has been for many years a skilled and 
experienced nurse and as such and also as housekeeper ren- 

31 dered valuable services for the said Henry E. Woodbury 
from December 1902 continuously to the time of his death in 

January 1905 for which services said Mena M. Stevens received no 
salary but instead, besides certain stocks, the property in said para¬ 
graph referred to and described as the south part of lot 5 (the same 
being now known as sub lot 151) in square 365, Washington, D. C., 
and this defendant therefore avers that the said deed from the said 
Woodbury to the said Stevens was given and executed for and upon a 
valuable and adequate consideration as aforesaid and the defendant 
also avers that the said deed was executed under the supervision of 
the plaintiff as trustee under the deed in trust referred to, that the 
acknowledgement thereto was taken by one Howard S. Reeside at 
that time assistant treasurer of the plaintiff company as well as a 
notary public in and for the District of Columbia, and that said deed 

3—2357a 
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from said Woodbury to said Stevens when executed as aforesaid was 
duly delivered to and placed in the custody of one Henry F. Blount, 
who w r as then one of the vice-presidents of the plaintiff company, to 
be held by the said Blount for the said Stevens and upon the death 
of the said Woodbury to be recorded by the said Blount in the land 
records of the District of Columbia which was thereafter done as 
directed. 

7 and 8. This defendant believes the allegations of paragraphs 7 
and 8 of the bill of complaint to be true. 

9. As to the uncertainty of construction referred to in sub para¬ 
graph a of paragraph 9 this defendant is advised by counsel that the 
deed therein referred to of September 12, 1904 from Henry E. 
Woodbury to Mena M. Stevens is such an order and direction of 
the said Woodbury to the plaintiff as is contemplated and intended in 
and by the terms of the aforesaid deed in trust and further that the 
equitable title as well as the legal title vesting in the said Woodbury 
under the deed in trust aforesaid was sufficient in him to make good 
and valid the conveyance by him to the said Stevens as 
32 aforesaid. This defendant is advised by counsel that it is 
not necessary for her to make answer unto sub-paragraph B of 
paragraph 9. 

And having thus fully answered the bill of complaint this de¬ 
fendant prays to be hence dismissed that her reasonable costs in this 
behalf sustained. 

LOTIA L. FRANK. 

WM. F. YATTINGLY, 

STANTON C. PEELLE, 

Att’ys for Defendant Lotia L. Frank. 

District of Columbia, ss: 

I, Lotia L. Frank, being first duly sworn, on oath say that I have 
read the foregoing answer by me subscribed and know the contents 
thereof; that the facts therein stated upon my personal knowledge 
are true and those stated upon information and belief I believe to 
be true. 

LOTIA L. FRANK. 

Subscribed and sworn to before me this 9th day of April 1910. 
[seal.] PERCY A. HURNEY, 

Notary Public, D. C. 
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33 Filed May 6, 1910. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 29224. 

•American Security and Trust Company, a Corporation, Trustee, 

Plaintiff, 

vs. 

The Washington Home for Incurables et al., Defendants. 

A newer of the Defendant The Washington Home for Incurables 
to the Bill of Complaint Exhibited Herein. 

This defendant, The Washington Home for Incurables, a corpora¬ 
tion, answering so much of said bill of complaint as it is advised that 
it is necessary or proper for it to make answer unto, answering saith: 

1 & 2. It admits the averments of the first and second paragraphs 
of said bill of complaint except that the Garfield Memorial Hospital, 
the Children’s Hospital of the District of Columbia and Mena M. 
Stevens are or were the beneficiaries under the deed in trust therein 
referred to, which this defendant expressly denies. 

3. This defendant admits the execution and delivery of the deed in 
trust mentioned and described in the third paragraph of said bill of 
complaint. 

4. This defendant admits the averments of the fourth paragraph 
of said bill of complaint, but is advised and believes and therefore 
charges that the facts therein recited have no bearing whatever upon 
the construction or interpretation of the deed in trust mentioned in 
said preceding paragraph. 

5. This defendant admits the averments of the fifth 

34 paragraph of said bill of complaint except the averment that 
in and by the codicil mentioned therein as dated February 

18, 1904, the said testator, Henry E. Woodbury, incorrectly named 
the defendant, the Garfield Memorial Hopsital as the Garfield Hos¬ 
pital. As to said last mentioned averment, this defendant has no 
knowledge or information which will permit it to either admit or 
deny that the said testator in naming the Garfield Hospital of the 
District of Columbia in said codicil meant or intended to name the 
Garfield Memorial Hospital which is named herein as one of the co- 
defendants of this defendant. If said last mentioned averment be 
material, this defendant calls for strict proof thereof. 

6, 7 & 8. This defendant admits the averments of the sixth, 
seventh and eighth paragraphs of said bill of complaint except the 
inferential statement made in said eighth paragraph that the proper 
distribution of the said real estate and the accumulated rents thereof 
depend in anywise upon the terms and conditions of any instrument 
other than said deed in trust and said last will and testament of 
Henry E. Woodbury dated April 11, 1902, which said last statement 
this defendant denies. 
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9. This defendant is advised that it is unnecessary for it to answer 
the averments of the ninth paragraph of said bill of complaint ex¬ 
cept to deny, as it hereby does under advice of counsel, that there is 
any uncertainty as to whom the plaintiff should transfer and convey 
said real estate and pay over the accumulated rents thereof. 

10. Further answering said bill of complaint, this defendant is 
advised and therefore avers that upon the execution and delivery of 
said deed in trust dated April 11, 1902, from said decedent Henry E. 
Woodbury to the plaintiff, the legal title to the real estate de¬ 
scribed therein became vested in the plaintiff and the equi- 

35 table estate then and thereby became vested in this defendant, 
subject to the life estate of the said Henry E. Woodbury 

and subject to the contingency of being divested upon the said 
Henry E. Woodbury ordering and directing the plaintiff during 
his lifetime to convey and transfer the same or any part thereof to 
other parties. Defendant further avers that said contingency did 
not occur and that upon the death of said Henry E. Woodbury it 
became the duty and it is now the duty of the plaintiff to transfer 
said real estate and to pay over the accumulated rents thereof to 
this defendant. 

11. This defendant is informed and believes and therefore avers 
that at the time of his death the said decedent, Henry E. Woodbury, 
was seized of the following real estate, namely, a one-fourth un¬ 
divided interest in lot C, in square 285 in the City of Washington. 
District of Columbia, also known as premises No. 912 12th Street, 
Northwest, in said City and District, which said undivided interest 
was acquired bv him subsequent to the execution and delivery of the 
deed in trust aforesaid, by deed from his nephew, Molyneaux Turner, 
dated October 30, 1903, and that at the time of his death, the said 
decedent, Henry E. Woodbury, was possessed of personal property of 
the value of about twenty thousand dollars ($20,000) consisting of 
shares of stocks in various corporations of the District of Columbia. 
And this defendant is advised and therefore avers that the attempted 
residuary devise and bequest of the said decedent, Henry E. Wood¬ 
bury, contained in the alleged third codicil dated February 18, 1904, 
to his last will and testament dated April 11, 1902, operated only 
upon said real estate and personal estate of which he died seized and 

possessed and not upon the real estate which, as aforesaid, he 

36 had theretofore conveyed by said deed in trust to the plaintiff. 

And this defendant having fully answered the aforesaid bill 
of complaint, prays to be hence dismissed with its reasonable costs 
and charges in this behalf sustained. 

THE WASHINGTON HOME FOR 
INCURABLES, 

Bv CHARLOTTE EVERETT HOPKINS, 

President. 


Attest * 

[seal.] MARY M. CLARK, 

Secretary. 


TUCKER, KENYON & MiACFARLAND, 

Att’ys for Deft The Washington Home for Incurables . 
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District of Columbia, To wit: 

I do solemnly swear that I have read the foregoing answer by The 
Washington Home for Incurables, a corporation, subscribed; that I 
am the president of said corporation and as such signed the said 
answer in its name and behalf; that the statements therein con¬ 
tained uiK>n personal knowledge are true and those stated upon in¬ 
formation and belief, I believe to be true. 

CHARLOTTE EVERETT HOPKINS, 

President. 


Subscribed and sworn to before me this sixth day of May, A. D. 
1910. 

ALBERT P. MADERA, 

Notary Public in and for the District of Colum bia. 
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Replication. 


Filed February 2, 1911. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 29224. 


American Security and Trust Company, Plaintiff, 

vs. 

Washington Home for Incurables et al., Defendants. 


The plaintiff herebv joins issue with the defendants. 

1 ‘ WM. F. MATTINGLY, 

Per P , 

STANTON C. PEELLE, 

Attorneys for Plaintiff. 

3 g Stipulation. 

Filed March 11, 1911. 

In the Supreme Court of the District of Columbia, Sitting as an 

Equity Court. 

Equity. No. 29224. 

American Security & Trust Co., Plaintiff, 

vs. 

Washington Home for Incurables et al., Defendants. 

It is hereby stipulated and agreed between the parties hereto by 
their respective attorneys of record that this cause shall be submitted 
to the court for determination, upon the depositions heretofore taken 
in behalf of the plaintiff and the defendants, Garfield Memorial 
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Hospital, Children’s Hospital of the District of Columbia and Lotia 
L. Frank, and also upon the pleadings, all of the recitals of which 
shall be taken to be true statements of fact, except those contained 
in the 6th paragraph of the answer of the defendant Lotia L. Frank, 
and those contained in the 11th paragraph of the answer of the de¬ 
fendant the Washington Home for Incurables; and that the follow¬ 
ing is a true statement of the facts so far as the same are attempted 
to be recited in said last mentioned paragraphs, and shall be con¬ 
sidered by the Court (subject however to the objection or objections 
noted) or any hearing of this cause, as though each and every of 
said statements therein, deemed by the Court to be consistent and 
material, had been duly proved:— 

39 The Mena M. Stevens mentioned in the 6th paragraph of 
the answer of the said defendant, Lotia L. Frank, has been 

for many years a skilled and experienced nurse and as such and also 
as housekeeper rendered valuable services for the said Henry E. 
Woodbury from December, 1902, to the time of his death on or about 
January 15, 1905. At the time she began to render such services, 
said Woodbury asked her if she would prefer to have a salary, or if 
she would be willing to leave the matter of compensation to him, 
and she replied that she would be willing to leave it to him, upon 
which understanding she rendered the aforesaid sendees. In con¬ 
sideration of said sendees, the said Woodbury assigned to her cer¬ 
tain stocks of the value of about $2,500.00 and also executed a deed 
in fee simple to the south part of lot five (5), (the same being now 
known as sub-lot one hundred and fifty-one) in square numbered 
three hundred and sixty-five (365) in the City of Washington, Dis¬ 
trict of Columbia, improved by premises No. 1513 Columbia Street, 
Northwest. Said Woodbury requested one Henry F. Blount, who 
was then one of the vice-presidents of the American Security and 
Trust Company, a corporation, plaintiff herein, to have said deed 
prepared: and, by said Blount’s direction, said deed was prepared 
and drafted by a clerk in the office of the said company, and was 
executed by said grantor in said office and was there acknowledged 
by him before one Howard S. Beeside, who at that time was assistant 
treasurer of said corporation as well as a notary public in and for 
the said District. After the execution and acknowledgement of said 
deed it was not delivered to the grantee named therein, the said Mena 
M. Stevens, but was delivered to and placed in the custody 

40 of said Henry F. Blount, with instructions from said Henry 
E. Woodbury that he, the said Blount, should hold the said 

deed until the death of said Woodbury, when it was to be recorded 
by the said Blount in the land records of the District of Columbia. 
Upon the death of said Woodbury the said Blount caused the said 
deed to be so recorded. There are no entries in the books of the 
American Security and Trust Company relating to the execution of 
the said last mentioned deed, or its delivery as aforesaid; and there 
is no evidence tending to show that that company participated in 
any way in the transaction or was advised or had knowledge of it, 
other than the facts, before recited. 
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The defendant, the Washington Home for Incurables, by its at¬ 
torneys, objects to said facts relating to the services performed by the 
said Mena M. Stevens to the said decedent and to the facts relating to 
the execution and delivery by him of the deed aforesaid and its 
recordation, upon the grounds that they are immaterial and irrele¬ 
vant, and also because they do not constitute such an order and di¬ 
rection to the plaintiff as is contemplated and intended by and in 
the deed in trust from said Woodbury, a certified copy of which is 
attached to the bill of complaint herein and marked plaintiff’s ex¬ 
hibit “A.” 

After the execution of his will of April 11, 1902, namely, on Oc¬ 
tober 30, 1903, the said Henry E. Woodbury acquired by deed from 
his nephew, Molyneau L. Turner, an undivided one-fourth interest 
in lot “C,” in square two hundred and eighty-five (285), in said 
City and District, also known as No. 912 12th Street, Northwest, in 
said City; in which said real estate the said Henry E. Wood- 

41 bury at that time owned a three-fourths undivided interest. 
Said real estate is embraced in the real estate mentioned and 

described in the deed in trust of November 18, 1903, from said 
Henry E. Woodbury to the plaintiff. At the time of his death the 
said Henry E. Woodbury was the owner of about twenty thousand 
dollars ($20,000) worth of personal property consisting of shares 
of stock in various corporations in the District of Columbia. 

WILLIAM F. MATTINGLY, 

STANTON C. PEELLE, 

Attorneys for Plaintiff. 

TUCKER KENYON & MACFARLAND, 
Attorneys for The Washington Home for Incurables. 

WILLIAM F. MATTINGLY, 

Per P., 

STANTON C. PEELLE, 

Attorneys for Garfield Memorial Hospital, 
Children’s Hospital of the District of Co¬ 
lumbia, and Lotia L. Frank. 

42 Depositions. 

Filed March 15, 1911. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 29224. 

American Security & Trust Co. 

vs. 

The Washington Home for Incurables et al. 

At the request of Messrs. William F. Mattingly and Stanton C. 
Peelle, Attorneys for the plaintiff, and for the defendants, Gar¬ 
field Memorial Hospital, Children’s Hospital of the District of 
Columbia, and Lotia L. Frank, I have this day fixed Thursday 
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next, November 3, 1910, at 3:30 o’clock in the afternoon of that 
day, and the banking house of the plaintiff, the American Security 
A Trust Company, at the Northwest corner of Pennsylvania Avenue 
and 15th Street, Northwest, in the city of Washington, District of 
Columbia, as the time and place when and where testimony on 
behalf of the plaintiff and said defendants in the above entitled 
cause will be taken before me. 

ALBERT HARPER, 
Examiner in Chancery. 

October 27, 1910. 

To Messrs. Tucker, Kenyon A Macfarland, Attorneys for defendant, 

The Washington Home for Incurables: 

Take notice that at the time and place fixed in the foregoing 
order we shall take testimony on behalf of the plaintiff and the 
defendants, Garfield Memorial Hospital, Children’s Hospital of the 
District of Columbia, and Lotia L. Frank, in the above entitled 
cause. 

(Signed) STANTON C. PEELLE, 

Of Attorneys for Plaintiff and Said Defendants. 

October 27, 1910. 

Service acknowledged this 27th day of October, 1910. 

(Signed) TUCKER, KENYON A MACFARLAND, 
Attorneys for Defendant The Washington 

Home for incurables. 


43 In the Supreme Court of the District of Columbia. 

In Equity. No. 29224. 

American Security A Trust Co. 

vs. 

The Washington Home for Incurables et al. 

Be it remembered that at an examination of witnesses begun 
and held on the 3rd day of November, 1910, pursuant to foregoing 
notice, personally appeared before me, Albert Harper, an Examiner 
in Chancery of the Supreme Court of the District of Columbia, 
the within named Charles J. Bell and Georgia M. Nevins, who. 
being produced as witnesses of lawful age for and on behalf of the 
plaintiff and the defendants, Garfield Memorial Hospital, Children’s 
Hospital of the District of Columbia, and Lotia L. Frank, and 
being first duly sworn and cautioned to tell the truth, the whole 
truth, and nothing but the truth, touching the matter at issue in 
the above entitled cause, did depose and say as follows: 
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44 November 3, 1910. Thursday —3.30 (/clock p. m. 
Met pursuant to foregoing notice. 

Appearances: 

Messrs. William F. Mattingly and Stanton C. Peelle, Attorneys 
for the plaintiff, and for the defendants Garfield Memorial Hospital, 
Children’s Hospital of the District of Columbia, and Lotia L. 
Frank; also Messrs. Charles Cowles Tucker and Henry B. F. Mac- 
farland, of Attorneys for the defendant. The Washington Home 
for Incurables and also the Examiner, Albert Harper, Esq., and 
Charles J. Bell, who, being produced as a witness of lawful age for 
and on behalf of the plaintiff, and the defendants, Garfield Memorial 
Hospital, Children’s Hospital of the District of Columbia, and 
Lotia L. Frank, and being first duly sworn, deposes and says: 

Direct examination. 

By Mr. Mattingly: 

Q. Mr. Bell, you are President of The American Security and 
Trust Company, of the District of Columbia, I believe? A. Yes. 

Q. Did you know the late Dr. Henry E. Woodbury? A. I did. 
Q. Did you have any conversation with him relative to the 
change in his will in respect to the legacy to The Washington 
Home for Incurables? 

45 Mr. Tucker: Unless the witness answers Yes or No to 
that question, to be followed by another inquiring what the 

conversation was, I wish to interpose an objection right here. 

A. Yes. 

Q. Where did that conversation take place? A. In my office. 

Q, In the office here, in this building of the American Security 
& Trust Company? A. That I could not say, as I do not remember 
the exact date of the conversation; but it took place in the office of 
the American Security & Trust Company, and it may have been 
in the old building of the Company. 

Q. Will you please state what that conversation was? 

Mr. Tucker: Objected to on the ground that the bill in this 
case being for the construction of a deed, the language of which 
is clear and unambiguous, parol testimony is inadmissible which 
has for its object the explaining or contradiction of such instru¬ 
ment; or, if the purpose of the question is to show the attempted 
exercise by Dr. Woodbury of any power reserved under the deed, 
parol evidence is inadmissible for that purpose. 

A. The conversation took place a good many years ago, and I 
can only give in a general way my impression now of what that 
conversation was. Dr. Woodbury stated that he had under his 
will left a legacy to The Washington Home for Incurables; but 
that either one or more letters which he had written to The 

46 Washington Home for Incurables had remained unanswered, 
and he, therefore, intended changing the bequest and giving 

to other charitable objects. 
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Mr. Tucker: Attorneys for the defendant, The Washington 
Home for Incurables, here give notice that they shall move the 
Court, at the hearing of this cause, to strike out the last answer, as 
well as the question to which it is a reply, on the ground already 
stated, and also upon the further ground that it is irrelevant to 
any issue presented in this cause, and immaterial. 

Q. Did he say, Mr. Bell, that he intended to do it, or that he 
had done it? 

Mr. Tucker: Objected to on the grounds just stated. 

A. It has been so long ago that I could not say. 
Cross-examination. 

By Mr. Tucker: 

Q. At the time this conversation occurred was the will of Dr. 
Woodbury referred to in the deed in trust to the American Security 
and Trust Company, namely, liis will bearing date April 11, 1902. 
in the possession or under the control of the American Security and 
Trust Company? A. Dr. Woodbury did not refer specifically to 
any given will, but I presume he was referring to his will which 
was then on file with us. 

Q. The point is, Mr. Bell, whether or not at the time of this 
conversation that will was on file with The American 
47 Security and Trust Company? A. That I could not say. 

Q. You do not know that? A. No. 

Q. Is any record kept of wills on file in the office of the American 
Security & Trust Company? A. Yes. 

Q. Could you refer to your records and tell whether or not that 
will is on file in the office of the American Security and Trust Com¬ 
pany? A. If a will is filed with us, and then that will is changed, 
or a new will made in place of it, I do not know that any record 
would be kept of the time of filing of the new’ will, or the time of 
any change in or addition to the old will. 

Q. The question is whether or not at the time of this conversa¬ 
tion this deed of trust referred to w*as made there was in the posses¬ 
sion or under the control of the American Security and Trust Com¬ 
pany the will of Dr. Woodbury bearing date the 11th of April, 
1902? A. That I could not possibly say, because I cannot tell 
whether or not that conversation occurred in the vear 1904 or 
1905, or exactly what year. 

Q . Can you state whether or not the will of Dr. Woodburv bear- 
ing date April 11, 1902, was in the possession or under the control 
of the American Security and Trust Company at the time 
48 the deed in trust referred to w’as made? A. I have just 
been informed by the proper official of our Company that 
w r e cannot tell whether we had the w ill on file at any specific date. 

CHARLES J. BELL. 


Subscribed and sworn to before me this 3rd day of November, 

1910. 


ALBERT HARPER, 

Examiner . 
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Georgia M. Nevins, being produced as a witness of lawful age 
for and on behalf of the plaintiff and the defendants, Garfield 
Memorial Hospital, Children’s Hospital of the District of Columbia, 
find Lotia L. Frank, and being first duly sworn, deposes and says: 

Direct examination. 

By Mr. Peelle: 

Q. Miss Nevins, you reside in the District of Columbia and are 
connected with the Garfield Memorial Hospital in this District? 
A. Yes. 

Q, What is your connection with that hospital? A. I was 
superintendent of the training school for three years, and am now 
superintendent of the hospital. 

Q. Are you familiar with the various hospitals in this city and 
District and the names of them? A. I think so. 

49 Q. And how about the hospitals in the States of Maryland 
and Virginia, and this part of the country? A. I am 

familiar with the hospitals throughout the country because of my 
association with a national organization for many years. 

Q. Will you state whether or not to the best of your knowledge 
there is any other hospital in the United States for which the name 
Garfield is part of its official or corporate name? A. Not that I 
know of. 

Q. Are you familiar with the name by which the Garfield Me¬ 
morial Hospital is ordinarily referred to? A. Garfield Hospital. 

Q. Is that the name by which it is frequently referred to among 
the people of this District? 

Mr. Tucker: Objected to, because the witness cannot possibly 
know how the people of this District refer to the institution men¬ 
tioned. 

A. The name, '‘Garfield Hospital,” is the common name used 
by the people in the District of Columbia, so far as I am able to say. 

Q. Do you receive many communications addressed to your hos¬ 
pital? A. I receive all of them. 

Q. Official as well as unofficial? A. Everything. 

Q. Will you state how that correspondence is usually 

50 addressed? A. Both ways; Garfield Memorial Hospital and 
Garfield Hospital; but the name Garfield Hospital, much 

to my objection, is used much more than the name Garfield Me¬ 
morial Hospital, both in speaking and in writing. 

Cross-examination. 

By Mr. Tucker: 

Q. Have you made any investigation since this suit began to as¬ 
certain whether or not there is any other institution known as 
Garfield Hospital? A. No, not the slightest. 

Q. Whatever information you have on the subject of which you 
have been interrogated is by reason of your official connection with 
the hospital of which you are superintendent, is it not? A. Yes, 
and also from my knowledge of hospitals throughout the country, 
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being secretary for a number of years of a certain national or¬ 
ganization and attending to its large correspondence. 

Q. What organization is that? A. The American Society of 
Superintendents of Training Schools for Nurses, of which national 
organization I was, as I have stated, secretary for several years, 
and attended to its large correspondence. 

Q. Do you know of any other hospital named Garfield Hospital? 
A. No. 

Mr. Macfarland: None in Garfield, D. C.? 

51 Witness: If there is I never was in communication with 

it in any wav, and never heard of it. 

%J 7 

Redirect. 

By Mr. Peelle: 

Q. Can you say of your ])ersonal knowledge whether there is 
or not any hospital in the District of Columbia having the name 
Garfield excepting the Garfield Memorial Hospital? A. I do not 
know of anv other. 

Q. Can you say positively whether there is or not? A. As sure 
as I can be of anything I say there is not any other. 

Recross-examination. 

By Mr. Macfarland: 

Q. You know Garfield, D. C.? A. Yes. 

Q. Do you know whether or not there is a hospital there? A. 
I do not know. 

By Mr. Tucker: 

Q. Do you know whether or not there is a hospital connected 
with the Garfield Memorial Church of this District? A. I have no 
knowledge that there is. 

Witness: \ou mean the Christian Church on Vermont Avenue? 

Mr. Tucker: Yes. 

Witness: I have no knowledge of a dispensary of any descrip¬ 
tion connected with that church. 

52 Bv Mr. Macfarland: 

Q. There is one connected with the Lutheran Memorial Church 
of this District? A. Yes, there is; I know that to be a fact. 

Q. You are not prepared to say whether there is or not a hospital 
for colored people in Garfield, I). C.? A. I am not prepared to say 
whether there is or not; but not to my knowledge, and that is all 
I can say. 

GEORGIA M. NEVINS. 


Subscribed and sworn to before me this 3rd dav of November, 
1910. 


ALBERT HARPER, 

Examiner. 
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Mr. Peelle: Attorneys for the plaintiff and for the defendants, 
Garfield Memorial Hospital, Children’s Hospital of the District of 
Columbia, and Lotia L. Frank, here give in evidence: 

Exhibit A, filed with the bill of complaint in this cause; being 
certified copy of deed in trust dated November 18, 1903, and 
recorded November 19, 1903, in Liber 2756, folio 446, of the land 
records of the District of Columbia, from Henry E. Woodbury et 
ux., to The American Security & Trust Company. 

Also, Exhibit B, filed with the bill of complaint in this cause; 
being certified copy of the hist, will and testament, and four codicils 
thereto, of Henry E. Woodbury, deceased, admitted to pro-* 

53 bate and record April 12, 1906, in the office of the Register 
of Wills for the District of Columbia. 

And, also, Exhibit C, filed with the bill of complaint in this 
cause; being deed dated September 12, 1904, and recorded January 
16, 1905, in Liber 2849, folio 450, of said land records, from Henry 
E. Woodbury to Mena M. Stevens. 

(Adjourned.) 

ALBERT HARPER, 

Examiner. 

And now, this 15th day of March, 1911, comes Stanton C. 
Peelle, Esq., of Attorneys for the plaintiff, and for the defendants, 
Garfield Memorial Hospital, Children’s Hospital of the District of 
Columbia, and Lotia L. Frank, and announces the testimony in 
their behalf closed. 

And also comes Charles Cowles Tucker, Esq., of Attorneys for the 
defendant, The Washington Home for Incurables, and announces 
that they have no testimony to take in its behalf. 

ALBERT HARPER, 

Examiner. 

54 Opinion. 

Filed August 23, 1911. 

In the Supreme Court of the District of Columbia. 

No. 29,224. In Equity. 

American Security and Trust Company 

vs. 

The Washington Home for Incurables et al. 

This cause has been heard upon bill, answers, replication, testi¬ 
mony and a stipulation as to facts and is now ready for final decree. 
The questions that arise are questions of law, to the understanding 
of which a recital of the facts will be necessary. 

The plaintiff Trust Company is grantee under a deed in trust 
from the late Dr. Woodbury and his wife and brings this bill for 
the purpose of having the deed construed and for instructions 
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touching the performance of its duties thereunder. The deed in 
question was dated and executed on November 18, 1903. It conveys 
to the Trust Company certain parcels of land in the District of 
Columbia upon the following trust: “The said American Security 
and Trust Company shall hold the several pieces or parcels and lots 
of land and real estate as trustee, Henry E. Woodbury, of the first 
part, to have all of the rents, profits, and emoluments of the same, 
during his life, and after the death of the said Henry E. Wood- 
bun', of the first part, the said American Security and Trust 

55 Company party of the second part, shall transfer, convey, and 
dispose of the said lots, land, and real estate, in accordance 

with the terms, directions, and wishes, of the said Henry E. Wood¬ 
bury of the first part, as set forth fully and explicitly in his last will 
l>earing date, April 11, 1902, said Trust Company being executor, 
unless ordered and directed by the said Henry E. Woodbury, to con¬ 
vey and transfer the same, or any part thereof to other parties, be¬ 
fore his death.” There was also a codicil to said will which had been 
duly executed and dated upon the fifth day of January, 1903. By 
said will the whole of Dr. Woodbury’s estate, real and personal, was 
devised and bequeathed to said Trust Company in trust. Dr. Wood¬ 
bury’s sister, if she should survive him, was to receive the net in¬ 
come of the whole during her life, the Trust Company managing 
the same. At her decea^, the devises and bequests were to be 
executed by the Trust Company. The nephew of Dr. Woodbury 
was given a quarter interest in one of the parcels of real estate and 
was to receive the sum of $100 and a cold watch. A cemetery com¬ 
pany was to receive $300 to be used in keeping a lot in condition. 
Dr. Woodbury’s wife was to receive a legacy of ten dollars, it being 
recited that she had been otherwise provided for. The Children’s 
Hospital of the District of Columbia was to receive $200. The testa¬ 
tor’s remains were to be cremated. After the expenses of the funeral 
and the above legacies had been paid, the Trust Company was to 
pay over to the Washington Home for Incurables the whole balance 
of the property, real and personal. The Trust Company and 

56 the testator’s sister were to be joint executors. By the codicil 
it was provided, the testator’s sister having died since the 

making of the will, that, certain requests of hers should he complied 
with: $500 was given to the Children’s Hospital. $500 to the sister’s 
physician for the Foundling Hospital, various small bequests were 
made to friends of the sister and some to friends of the testator, and 
the Trust Company as executor was to receive a commission of five 
per cent for its sendees. Tn all there are ten items in the codicil. 
The codicil is not referred to specifically in the deed. On the 21st 
of December, 1903, Dr. Woodbury made a second codicil, bearing 
that date, in which he referred to said will and ratified it, except 
as modified hv the codicil, and also referred to this codicil as being 
codicil number two. By this second codicil he revoked the gift 
of a one-fourth interest in the parcel of real estate, which he had 
made by his will to his nephew, and made two small bequests. 
By it he also provided for the destruction, under the direction of the 
probate court, of certain clippings and documents. By a third 
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codicil, dated and executed on the 18th day of February, 1904, he 
referred again to the original will and the two codicils theretofore 
executed, giving the date of each, and ratifying and confirming each, 
except as modified thereby. By this codicil he revokes the residuary 
legacy contained in clause seven of the original will to the Washing¬ 
ton Home for Incurables, and substitutes the Garfield Hospital and 
the Children’s Hospital as equal shares of said residuum. 

57 By his fourth and last codicil, dated and executed on the 
20th day of December, 1904, reference is made to the original 

will and “all my former codicils”, declaring the present to be num¬ 
ber four, and a slight change is made in codicil No. two not neces¬ 
sary to be noted here. 

Dr. Woodbury and his wife had been living apart for a great many 
years, and in December, 1902, he engaged the sendees of Miss 
Stevens, a skilled and experienced nurse and housekeeper, and she 
remained w T ith him in those capacities until his death which oc¬ 
curred on or about January 15, 1905. When he employed her she 
w r as given her choice whether to be paid a salary or to leave the mat¬ 
ter of compensation to him, and she preferred the latter alternative. 
Accordingly, in consideration of her services, Dr. Woodbury assigned 
to her stocks of the value of about $2500, and also executed a deed 
in fee simple to one of said parcels of real estate; said deed is dated 
September 12, 1904 and was executed on that date under the fol¬ 
lowing circumstances: Dr. Woodbury requested Henry F. Blount, 
who was then one of the Vice-Presidents of the Trust Company, to 
have said deed prepared, and by Blount’s direction it was prepared by 
a clerk in the office of said Company, and was executed by Dr. 
Woodbury in said office, and was there acknowledged by him before 
Howard S. Reeside, who at that time was assistant Treasurer of the 
Trust Company as well as a notary public. The deed was not de¬ 
livered to Miss Stevens but w’as delivered to and placed 
in the custody of said Blount, with instructions from 
Dr. Woodbury that Blount should hold it until Wood- 

58 bury’s death and then should have it duly recorded. Upon 
the death of Dr. Woodbury said Blount had the deed re¬ 
corded. There are no entries in the books of the Trust Company 
relating to the execution or delivery of this deed, and there is no 
evidence except as above recited that the Company participated in 
the transaction or had any knowledge of it. The will and four 
codicils were duly admitted to probate April 12, 1906, and letters 
testamentary were issued on the same day to the Trust Company as 
executor. The defendants here are the Washington Home for 
Incurables, the Garfield Memorial Hospital, the Children’s Hospital 
of the District of Columbia, and Lotia L. Frank who is a grantee 
from Miss Stevens of the property described in the deed from Dr. 
Woodbury to her. 

The principal question of law is whether by the deed in trust 
an equitable title was vested in the Washington Home for Incurables, 
which w T as not devested by anything that Dr. Woodbury did there¬ 
after. The argument for the Home is that the deed is to be read 
exactly as if the will of April 11, 1902, had been recited in the 
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deed; that, so reading the deed, the legal title to the real estate 
described in the deed became vested in the Trust Company, and the 
equitable title to so much thereof as should not be required for the 
payment of expenses and legacies became vested in the Home; 
that nothing in the deed reserved to the grantor any power to take 
away or diminish said equitable title by will; that the only power 
of disposition reserved to the grantor was the power to direct the 
trustee to convey the property during the life of the grantor 

59 to other persons; that such power wa* never exercised, and 
consequently the effect of the deed is the same as if the power 

had not been reserved; that, the trust being active and not merely 
dry or passive, the legal and equitable titles remained separate, not¬ 
withstanding section 1007 of the Code of the District of Columbia, 
which declares that when lands are conveyed to one person in trust 
for another, no estate or interest, legal or equitable, shall vest in the 
trustee, but the person entitled, according to the true intent and 
meaning of such instrument, to the actual possession of the property, 
shall be deemed to have a legal estate therein, except where the title 
of such trustee is not merely nominal but is connected with some 
power of actual disposition or management of the property conveyed. 

The argument for the other defendants is, that the deed is to be 
construed like a will, inasmuch as it is a purely voluntary instru¬ 
ment, and provides for the disposition of the grantor's property after 
his decease; that, construed in this liberal spirit, so as to give effect 
to the true intent of the grantor, the effect of the deed was to vest the 
legal title in the grantee, and to reserve to the grantor the power, 
either by deed or will, to alter the beneficial estate or to substitute 
other beneficiaries; that the reference to the will was intended as a 
reference to the bill then in existence and to anv modification thereof 
by way of codicil or otherwise which the testator might think fit to 
make thereafter; that the subsequent codicils, as well as the 

60 codicil that had been made before the execution of the deed, 
became a part of the will and are to be so treated in dealing 

with the deed; that the whole course of conduct on the part of Dr. 
Woodbury show’s that he understood the effect of the deed to be as 
just stated, and that to thwart his evident purpose with regard to 
his own property would be highly unjust; that the deed to Miss 
Stevens should be sustained as a virtual direction to the trustee to 
convey to her, or, as a defective execution of a pow T er in favor of one 
who is not a volunteer but a creditor. 

Each of the defendants except the Home, in answering the bill, 
takes the position that under the deed in trust the legal and equitable 
estates were both in Dr. Woodbury. This position, we think, can¬ 
not be maintained, for the trustee was not a mere nominal trustee 
but had active duties to perform. It w’as its duty not only to convey 
the property, if directed so to do by Dr. Woodbury during his life, 
but in the absence of such a direction it was its duty, after his de¬ 
cease, to pay the expenses and legacies and duly administer the* 
property under the will and pay over the residuum to the proper party. 
Therefore, it seems to us, there can be no question under the language 
of the Code, section 1617, that this was a case excepted from the 
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operation of the first part of that provision, as being “connected with 
some power of actual disposition or management of the property 
conveyed.” Very slight duties on the part of a trustee have been 
held sufficient to prevent the uniting of the legal and equitable 
estates under the statutes of this character. We refer to some 

61 of the cases cited upon the brief for the Home, which fully 
justify its position upon this point. Pomeroy Eq. Jurisp. 

Sec. 992; 1 Perry on Trusts, (6th Edition) section 705; 1 Lewin on 
Trusts ch. 12, sec. 1, subsec. 1, paragraph 2; p. 317 edition of 1888; 
Underhill on Trusts p. 42; Henderson v. Wright, 88 Tenn. 501; 
Doe v. Shelly, 4 Ad. & El. 582; Mott v. Buckstone, 7 Ves. 201; 
Kirkman v. Holland, 130 N. C. 185; Preachers’ Aid Society vs. Eng¬ 
land, 106 Ill. 125; Boyer v. Sims, (Kans.) 60 Pac. 309; Nichols v. 
Emery, 109 Cal. 323, 50 Am. St. 443, with note at p. 449. 

There can be little doubt that Dr. Woodbury himself supposed that 
he had retained complete power of disposition over the real estate 
during his lifetime. His action in making three separate codicils in 
which provisions and bequests were made which might trench upon 
the residuum and upon the real estate embraced in the deed as well 
as his action in executing the deed to Miss Stevens, shows clearly 
enough that he understood that he possessed this power. Neither can 
we doubt that he supposed the reference to the will, contained in the 
deed, embraced the codicil then in existence as a part thereof, for the 
codicil contained ten separate items, some of which might affect the 
residue of the real estate; and his subsequent references to this 
codicil show that it was, in his mind, a part of his will and had not 
been abandoned by him. The only question is whether he has de¬ 
feated himself of his intention by the form of the deed. If the trust 
clause in question is to be construed with the single purpose 

62 of effectuating the manifest purpose of the grantor, under the 
same rule which would be applied if the instrument were a 

will, we do not see how the court could long hesitate to say that he 
had reserved to himself the power to modify the disposition of the 
property as he might see fit, even if the reference to the will itself 
should not be treated as a reference to the will then existing, duly 
identified by its date, together with any modifications of the same 
that might thereafter to be made by him. Turning to the exact lan¬ 
guage of the trust clause, and directing our attention to its dosing 
phrases, we find these words, “unless ordered and directed by the 
said Henry E. Woodbury to convey and transfer the same or any 
part thereof to other parties before his death.” The words “before 
his death,” may have either one of two meanings. They may be 
connected with the words, “unless ordered and directed,” or with the 
words, “convey and transfer.” If connected with the latter words 
they would refer to a transfer or conveyance that was to be made dur¬ 
ing his life; if connected with the former they would refer to an 
order and direction given by him during his life. Such order and 
direction might be by will as well as by deed; and if the words are 
to be construed liberally in furtherance of what we must believe to 
have been his purpose, we see no difficulty in holding that they re¬ 
served a power to change the testamentary disposition. The will 
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would certainly have to be made during his life and would amount 
to an order and direction to the trustee. We must remember that the 
Home and the two Hospitals are only volunteers and that 

63 neither has any special equity as against the wishes of the 
grantor. But that the instrument itself amounts to a testa¬ 
mentary distribution of property cannot be denied, and that such an 
instrument is entitled to be treated like a will when the court is called 
upon to construe its provisions is established by Frosch v. Monday, 
34 App. D. C. 338. That case called for the construction of a deed in 
trust by which the grantor made a conveyance in trust for himself 
for life and at his death to be conveyed to certain of his children, and 
the court said that the same rules of construction were to be applied 
to it as in the case of devises, citing with approval, Ware v. Rich¬ 
ardson, 3 Md. 505, 553; 56 Am. Dec. 762; and 1 Cruise, Real Prop¬ 
erty, 459, where the same doctrine is laid down. As pointed out by 
counsel, the only present interest under the deed was in favor of the 
grantor who was to have the whole benefit during his life. The 
only future interests are those whose enjoyment is postponed until 
after the death of the grantor, and these interests are by way of testa¬ 
mentary provision. Moreover what was to be received by the Home 
was not a definite, ascertained amount, but an uncertain residue 
which would remain after the settlement of the estate. The small 
bequest in favor of the grantor's wife shows that it was at least a part 
of his purpose to get rid of the right of dower both during his life 
and after his demise. In the first codicil, which was in existence at 
the time the deed in trust was executed, although not specifically 
referred to therein, it was provided that the bequests therein, as well 

as the bequests in the will itself, were to — satisfied before 

64 any balance was turned over to the Home, and by the last 
codicil the gift to the Home was expressly revoked. The 

deed in trust is inartificial in its phraseology, and was probably not 
drawn with the same skill and care that might have been used by an 
experienced conveyancer, familiar with the technical requirements 
of the law\ 

Courts have frequently felt bound to construe deeds by the same 
legal principles as wills in order to give effect to the intention of the 
grantor. When the transaction is in fact a gift or a settlement or 
any provision or arrangement for the grantor's own benefit, the in¬ 
strument is entitled to be construed like a will, for the same reasons 
apply. Thus in Ayer v. Ayer 16 Pick. 330, the plaintiff had con¬ 
veyed land to one of the defendants and his heirs for the sole and 
separate use of the plaintiff, who was the wife of the other defend¬ 
ant; and the question was whether the use became executed, so as 
to vest the whole title in the plaintiff and thereby let in her husband 
to the control of the property, or whether the deed should be con¬ 
strued as raising a trust in the plaintiff's favor, thus excluding, the 
husband from the enjoyment of the property. It was held that the 
intention of the grantor was to prevail over the technical form of 
the conveyance, and that a trust was created in her favor. “What¬ 
ever may be the form of the gift,” said the court, “the intention of 
the donor is to govern, if the intention is designated with sufficient 
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certainty. * * * Most of the decisions have taken place with 
respect to devises, but the same reasons would apply to trusts created 
by deeds.” 

65 Another marked instance of liberal interpretation is to be 
found in Jackson v. Myers, 3 Johns 388, 3 Am. Dec. 504, 

where particular language in articles of agreement for a conveyance 
was controlled by the general purpose of the agreement, Kent, C. J. 
remarking that “the law will rather do violence to the words than 
break through the manifest intent.” 

How are we to construe the words, “unless ordered and directed 
by the said Henry E. Woodbury, to convey and transfer the same, 
or any part thereof to other parties, before his death”? May they 
refer to an order and direction given by way of a codicil to his will? 
The grantor had already made one codicil, yet he did not refer to it. 
Why? Did he intend to treat it as not in force? He ratified it each 
time he had occasion to refer to it afterwards. By subsequent codi¬ 
cils, made, of course, “before his death,” he did in fact “order and 
direct” * * * the Trust Company to “convey and transfer the 

same” or “some part thereof to other parties.” The construction 
that Dr. Woodbury himself put upon these words is plain enough, 
and that construction is not, in our opinion, an unnatural or forced 
construction, in the circumstances. He naturally supposed that he 
could «o as he pleased with his own, and unless the words in which 
he reserved power to himself are to be read in a narrow and techni¬ 
cal sense, as if purposely chosen and called out by a scrupulous con¬ 
veyancer, he was justified in considering that it was still his province 
to decide where his bounty should be bestowd. 

66 There are other reasons in the nature of the case itself why 
a court should be slow to conclude that the words reserving 

the power restricted the grantor to a conveyance to be made during 
his lifetime. It is quite unlikely that he contemplated depriving 
himself of any substantial part of his estate before his death. It 
was not so great that he would naturally desire to do so. Even when 
he did attempt to convey to Miss Stevens, he arranged that the deed 
should not be recorded and delivered until after his death. On the 
other hand he could not have regarded it as certain that he might 
not wish to make some change in his will. He had already found 
it necessary to make one codicil, containing ten clauses. It is not 
reasonable to suppose that he used the language in question with 
the intention of cutting himself off from making any further testa¬ 
mentary provision. Reserving to himself, as we think he did, by 
these words, the power to order or direct, “before his death,” a dif¬ 
ferent disposition of the real estate covered by the trust, can there 
be any reasonable doubt that such order and direction might be 
given by a codicil? Very similar was the question presented to the 
Supreme Court of Massachusetts in Burbank v. Sweeney, 161 Mass. 
490, cited upon the brief. There the testator had left the remainder 
of his estate to his widow, “to dispose of as she might deem expedi¬ 
ent, but in the event that she should make no disposition of the 
same during her lifetime,” he gave it to his heirs. The widow died 
without having disposed of the remainder in any way, except that 
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she left a will attempting to devise it. The question was whether 
this was disposing of the property “during her lifetime”; and 

67 the court held that it was, it being plain, in the circumstances, 
that such was the intention of the testator. There is certainly 

as much evidence in this case that Dr. Woodbury intended to re¬ 
tain control of the property as long as he lived, as there was in that 
case that the testator intended to bestow it upon the widow, and it 
probably was as far from the mind of Dr. Woodbury as it was from 
the mind of the testator there, that his words would be construed by 
the technical rule that one’s will operates only from and after one’s 
death and not during one’s life. 

In Cueman v. Broadnax, 37 N. J. L. 508 the power vested in the 
beneficiary was in general terms to request the trustee to convey, and 
it was decided that the power was well exercised by a will whether the 
will was sufficient as a will or not, the terms of the power, as in the 
case now before us, not even requiring the request to be in writing. 
There was no reference in the will to the instrument by which the 
power was created, yet this was held to be no objection inasmuch as 
the intention of the beneficiary to have the property conveyed was 
manifest. 

This brings us naturally to the question whether the deed to Miss 
Stevens can be sustained in equity. 

The first thing to be considered is that the deed in trust does not 
define the form or method by which the order or direction shall be 
given. “No special mode is necessary for executing a power unless 
there is a special provision in regard thereto in the instrument creat¬ 
ing the power. In the absence of such provision the power 

68 may be executed by deed, will, or other simple writing suf¬ 
ficient as regards the subject matter.” 22 Am. & Eng. Enc. 

of Law, 1107. “So a general power of appointment may, in the ab¬ 
sence of restrictions in the instrument creating the power, be exe¬ 
cuted bv will. (Burbank v. Sweenev, 161 Mass. 490; Cueman v. 
Broadnax, 37 N. .T. L. 508). Any words indicating an intention to 
exercise the power will have that effect.” Ib. p. 1108. 

In the present case, the title.—the legal title,—was vested in the 
Trust Company, and the grantor, Dr. Woodbury, could not by any 
instrument convey the legal title. What he could do was to require 
the Trust Company to convey it. He could require this to be done 
at once or at a future time, before his death or, as we think, after 
his death. All that was necessary was that he should give the order 
or direction in some authentic form. He could do this by a codicil 
or by any writing, or other method, that made it clear and certain 
to the trustee that it was ordered and directed to convey. The deed 
to Miss Stevens could not carry the legal title because Dr. Woodbury 
had previously parted with that. But that deed did unequivocally 
inform the trustee that it was Dr. Woodbury’s desire that the con¬ 
veyance should be made. It was at least a defective attempt to ex¬ 
ercise the power. The circumstances of the execution and the ar¬ 
rangement made for having it recorded after his death show that the 
grantor understood that he was acting with full knowledge of the 
trustee. He probably did not distinguish between the corporation 
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as a legal entity and the agents of the corporation with whom he 
transacted the business. We think it amounts to what is 

69 known in law as the defective execution of a power. That 
equity will relieve the donoe in such a case, where the donee 

is a purchaser or a creditor, is well established. 22 Am. & Eng. Enc. 
of Law, 1129, with citations. 

It only remains to refer to the cases briefly relied upon by the 
Home as supporting the contrary view. Baltimore v. Williams, 6 
Md. 235, arose under a deed in trust that referred to a will and three 
codicils thereto for the terms of the trust, but contained no clause 
reserving to the grantor any power to revoke or modify the will or 
to require a conveyance by the trustee. Under this instrument it 
was held that the will was a part of the deed and that there was no 
power to alter it. Bath v. Montague, 3 Chanc. Cas. 55, cited and 
relied upon — the Maryland court in disposing of the case last men¬ 
tioned, arose under a deed in trust that referred to a will already 
made for the terms of the trust and reserved to the grantor a power 
of revocation “upon tender of a shilling, by writing under hand and 
seal in the presence of six witnesses, three of whom were to be peers 
of the realm.” The grantor attempted a revocation by a will attested 
by three witnesses, not one of them being a peer. It was held that 
the will became by reference a part of the deed as much as though 
it had been recited in it, and that the power of revocation could not 
be exercised except in the manner prescribed by the deed. Neither 
of these cases, it will be observed, corresponds to the case in hand, for 
in one of them no power of revocation was reserved, and in the other 
the power was not complied with. In the present case the 

70 power was reserved and the acts of the grantor constitute a 
compliance with it. 

Our conclusion is that the trustee should be instructed to convey 
the remainder in accordance with the fourth codicil, and to convey 
to Lotia L. Frank as the assignee of Miss Stevens the property de¬ 
scribed in the deed from Dr. Woodbury to Miss Stevens. 

WENDELL P. STAFFORD, Justice . 

71 Decree . 

Filed October 3, 1911. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 29224. 

American Security and Trust Company, a Corporation, Trustee, 

Plaintiff, 

V8. 

Washington Home for Incurables, a Corporation, et al., De¬ 
fendants. 

This cause coming on for a final hearing upon the pleadings and 
the proof adduced herein by the respective parties hereto and having 
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been argued by counsel for said parties and duly considered by the 
Court: 

It is, by the Court, this third day of October, 1911, Adjudged, 
that the defendant, Lotia L. Frank, is entitled to receive from the 
plaintiff, American Security and Trust Company, as trustee under 
the certain deed in trust described in the bill of complaint, a full 
and complete deed in and to the land and premises situated in the 
Citv of Washington, in the District of Columbia, and known and 
described as the South part of lot numbered five (5) (the same being 
now known as sub-lot numbered 151) in square numbered three 
hundred and sixty-five (365), improved by premises numbered 
1531 Columbia Street, N. W., and that the defendants, Garfield 
Memorial Hospital, a corporation, and Children’s Hospital of the 
District of Columbia, a corporation, are entitled to receive from the 
said plaintiff a full and complete deed to the certain land and 
premises, situated in the city and district aforesaid and known and 
described as part of lot C in square numbered two hundred and 
eighty-five (285), improved bv premises No. 912 12th 
72 Street, N. W.; the South part of lot numbered thirty-one 
(31) in square numbered six hundred and ninety-three 
(698), improved by premises No. 421 New Jersey Avenue, S. E., 
and the South part of lot numbered five (5) in square numbered 
thirty-seven (37) improved by premises No. 2325 L Street, N. W.: 
and that the said defendants, Garfield Memorial Hospital and 
Children’s Hospital of the District of Columbia are further entitled 
to receive from the said plaintiff, as trustee as aforesaid, the accrued 
net rentals from the three last mentioned pieces of proj>erty, during 
such period as said property has been handled and managed by 
plaintiff as trustee as aforesaid. 

And it is further Adjudged, Ordered and Decreed that plaintiff, 
as trustee as aforesaid, forthwith make, execute, and deliver full 
and complete deeds, of the aforesaid property to the said defendants 
as hereinabove respectively adjudged entitled thereto, and pay over 
to the defendants, Garfield Memorial Hospital and Children’s Hos¬ 
pital of the District of Columbia, the net rentals aforesaid, after 
deducting and paying therefrom the costs of this cause, together 
with the sum of $300.00, as compensation to plaintiff’s attorneys 
herein, solely for sendees for said plaintiff, trustee, and not for the 
parties interested. 

WENDELL P. STAFFORD, Justice. 

From the foregoing decree, the defendant, the Washington Home 
for Incurables, a corporation, in open court, notes an appeal to the 
Court of Appeals of the District of Columbia ; and the court fixes the 
penalty of the appeal bond for costs only at $100. 

WENDELL P. STAFFORD, Justice. 
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73 Memorandum. 

October 3, 1911.—Bond on appeal for $100. filed. 

Designation for Record on Appeal. 

Filed September 20, 1911. 

Equity. No. 29224. 

American Security & Trust Company 

vs. 

Washington Home for Incurables et al. 

The Clerk of the Court will please prepare the transcript of the 
record in the above entitled cause and include therein the pleadings, 
exhibits, testimony, opinion of the court, decree and memoranda of 
appeal and appeal bond. 

TUCKER, KENYON & MACFARLAND, 

Attorneys for Washington Home for Incurables. 

74 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 73, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 29224 in Equity, 
wherein American Security and Trust Company, a corporation, 
Trustee is Plaintiff and The Washington Home for Incurables, a 
Corporation, et al. are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 10th day of October, 1911. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2357. The Washington Home for Incurables, a corporation, appel¬ 
lant, vs. American Security and Trust Company, a corporation, et 
al. Court of Appeals, District of Columbia. Filed Oct. 10, 1911. 
Henry W. Hodges, clerk. 
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IN THE 


(Emtrt of Appeals, Statrirt of CHolumbta 

October Term, 1911. 


No. 2357. 


The Washington Home for Incurables, a corporation, 

Appellant , 

v. 

American Security and Trust Company, a corporation; 
Garfield Memorial Hospital, a corporation; Chil¬ 
dren's Hospital of the District of Columbia, a 
corporation, and Lotia L. Frank, Appellees. 


BRIEF FOR APPELLANT. 


STATEMENT OF FACTS. 

This is an appeal by one of four defendants from a 
decree of the lower court construing a deed in trust, and 
directing the trustee named therein to convey the parcels 
of real estate granted thereby to its co-defendants. 

The bill was filed by the appellee, the American Security 








and Trust Company, against the appellant, the Washington 
Home for Incurables, and the appellees, the Garfield Memo¬ 
rial Hospital, the Children’s Hospital of the District of 
Columbia, and Lotia L. Frank (R., 1). 

From the recitals of the bill it appears that on November 
18, 1903, one Henry E. Woodbury and Anna L. Wood¬ 
bury, his wife, executed and delivered to the appellee, 
the American Security and Trust Company, a deed in trust 
whereby the grantors conveyed to the company in fee sim¬ 
ple, as trustee, four parcels of real estate situated in the 
city of Washington, District of Columbia, upon the fol¬ 
lowing trust: 


“The said American Security and Trust Company, 
shall hold the several pieces or parcels, and lots of 
land, and real estate, as Trustee, Henry E. Wood¬ 
bury, of the party of the first part, to have all of the 
rents, profits, and emoluments of the same, during his 
life, and after the death of the said Henry E. Wood¬ 
bury, of the first part, The said American Security 
and Trust Company, party of the second part, shall 
transfer, convey, and dispose of the said lots, land and 
real estate in accordance with the terms, directions and 
wishes, of the said Henry E. Woodbury, of the first 
part, as set forth fully and explicity in his last will, 
bearing date April 11, 1902, said Trust Company be¬ 
ing executor, unless ordered and directed by the said 
Henry E. Woodbury, to convey and transfer the same, 
or any part thereof to other parties, before his death.” 

The will referred to and dated April 11, 1902, named the 
appellant, the Washington Home for Incurables, as residu¬ 
ary legatee and directed the appellee, the American Security 
and Trust Company, trustee, to pay over to officers or 
proper representatives of the appellant as such residuary 
legatee the balance of the testator’s property, personal and 
real for the sole use, behoof and benefit of the appellant 
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forever, said fund to be kept apart and known as the 
“Woodbury Endowment to the Home for Incurables” 
(R-, 3). 

Woodbury executed certain codicils to the will, which 
were dated January 5, 1903, December 21, 1903, February 
18, 1904, and December 20, 1904, and the will of April 
11, 1902, and the codicils were duly admitted to probate 
and record after the death of said Woodbury which oc¬ 
curred January 15, 1905 (R., 4). By the codicil of Feb¬ 
ruary 18, 1904, Woodbury revoked so much of the will of 
April 11, 1902, as named the appellant as his residuary lega¬ 
tee and substituted as his residuary legatee, “The Garfield 
Hospital of the District of Columbia” and the Children’s 
Hospital of the District of Columbia (R., 3). It is stated 
in the bill that in said last mentioned codicil the appellee, the 
Garfield Memorial Hospital, was incorrectly named as the 
‘‘Garfield Hospital of the District of Columbia” (R., 3). 

It further appears from the bill of complaint that on 
September 12, 1904, Woodbury executed a deed in fee 
simple to one Mena M. Stevens of one of the parcels of real 
estate mentioned in the deed in trust of November 18, 
1903, and that the grantee thereafter, by deed dated Feb¬ 
ruary 19, 1910, granted this parcel of real estate to the 
appellee, Lotia L. Frank. The appellee Trust Company 
never had possession of the last mentioned parcel of real 
estate or custody and control thereof (R., 3-4). The bill 
further recites that the complainant qualified as ex¬ 
ecutor of Woodbury’s estate, and after his death 
and up to the time of the filing of the bill, was 
engaged in the discharge of its duties as such, as 
well as in the discharge of its duties as trustee 
under the deed of trust mentioned, and had collected the 
rents and income of the several parcels of real estate, except 
that attempted to be granted by Woodbury to Mena M. 
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Stevens, and out of the personal estate had succeeded in 
paying all of the debts of the estate and all other legacies 
provided in Woodbury’s will, other than in the residuary 
clauses thereof, so that the real estate and the accumulated 
rents remained to be disposed of in accordance with the 
terms of the deed in trust, taken in connection with the 
residuary clause of the will, and the deeds to Mena M. 
Stevens and Lotia L. Frank respectively. 

The bill prayed for instructions as to whether the deed in 
trust of November 18, 1903, from Woodbury to Mena M. 
Stevens was such an order and direction of Woodbury to 
the plaintiff as trustee, to convey the lot therein described 
to the said Mena M. Stevens as was contemplated and in¬ 
tended in and by the terms of said deed in trust; whether 
the codicil of February 18, 1904, to Woodbury’s will was 
operative by reference as part of the deed in trust afore¬ 
said, or fell within the powers therein reserved to Wood¬ 
bury, so as to make the appellees, the Garfield Memorial 
Hospital and the Children’s Hospital, the joint beneficiaries 
thereunder in place of the appellant, the Washington Home 
for Incurables, named in the will of April 11, 1902. 

The appellees, the Children’s Hospital and the Garfield 
Memorial Hospital, filed a joint answer to the bill (R., 15). 
In it they admitted the averments of fact in the bill, but 
denied “that said deed operated so as to convey to the plain¬ 
tiff such a legal title in and to the land and premises there¬ 
in described as has since remained in said complainant, but 
on the contrary, allege that the legal as well as the equitable 
title under the operation of the aforesaid deed in trust 
passed immediately back from said plaintiff to the said 
Henry E. Woodbury” (R., 16). In their answer they 
further aver that the deed from Woodbury to Mena M. 
Stevens of September 12, 1904, “is such an order and di¬ 
rection of the said Woodbury to the plaintiff as is contem- 
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plated and intended in and by the terms of the aforesaid 
deed in trust, and further that the equitable title as well as 
the legal title vesting in said Woodbury under the deed in 
trust aforesaid, was sufficient in him to make good and 
valid the conveyance by him to said Stevens as aforesaid” 
(R., 16). The answer further avers that under the terms 
and provisions of the deed in trust, the codicil of February 
18, 1904, ‘'is operative by reference as a part of said deed 
in trust,” and that “These defendants are further advised 
that the legal as well as the equitable title in and to the 
above real estate described in the said deed in trust under 
the terms and provisions thereof so vested in the said Henry 
E. Woodbury that upon his death such real estate passed as 
a portion of his estate according to the terms and provisions 
of his testamentary disposition thereof” (R., 16). 

The answer of the defendant Frank (R., 17) admitted 
the averments of the bill and stated further that Mena M. 
Stevens was nurse and housekeeper of Woodbury, and as 
such rendered valuable services to him from December, 
1902, up to the time of his death in January, 1905, for 
which services she received no salary, but received certain 
stocks, and also the parcel of real estate which Woodbury 
attempted to grant her. It is further stated that the Wood¬ 
bury deed to her was given and executed for a valuable and 
adequate consideration, and that it was executed under the 
supervision of the plaintiff, the trustee under the deed in 
trust. The answer also avers that the deed of September 
12, 1904, was such an order and direction of Woodbury 
to the plaintiff as was contemplated by the deed in trust, 
and that the equitable as well as the legal title vesting in 
Woodbury under the deed in trust was sufficient in him to 
make good and valid the conveyance by him to the said 
Stevens (R., 18). 

The answer of the appellant, the Washington Home for 
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Incurables, admitted all of the averments of fact in the bill 
of complaint except the averment that by the codicil of 
February 18, 1904, Woodbury incorrectly named the de¬ 
fendant, the Garfield Memorial Hospital, as the Garfield 
Hospital. As to such averment, the appellant stated that it 
had no knowledge or information from which it could 
either admit or deny that the testator in naming the Gar¬ 
field Hospital meant to name the Garfield Memorial Hos¬ 
pital, and stated that if such averment was material strict 
proof thereof would be required (R., 19). The appellant 
in its answer further averred that upon the execution and 
delivery of the deed in trust of April 11, 1902, from Wood¬ 
bury to the plaintiff, “the legal title to the real estate de¬ 
scribed therein became vested in the plaintiff and the equi¬ 
table estate then and there became vested in this defendant, 
subject to the life estate of the said Henry E. Woodbury, 
and subject to the contingency of being divested upon the 
said Henry E. Woodbury ordering and directing the plain¬ 
tiff during his lifetime to convey and transfer the same or 
any part thereof to other parties. The defendant further 
avers that said contingency did not occur and that upon the 
death of the said Henry E. Woodbury it became the duty, 
and it is now the duty of the plaintiff, to transfer said real 
estate and to pay over the accumulated rents thereof to this 
defendant (R., 20). The answer further averred that at 
the time of Woodbury’s death he owned other real estate 
than that named in the deed in trust, a description of which 
was given in the answer, and it also averred that at 
the time of his death Woodbury possessed personal prop¬ 
erty of the value of about $20,000 consisting of shares 
of stock in various corporations of the District of Colum¬ 
bia. The defendant avers that the attempted residuary 
devise and bequest of Woodbury contained in the codicil 
of February 18, 1904, operated only upon the real estate 
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and personal property of which he died seized and pos¬ 
sessed, and not upon the real estate which he had thereto¬ 
fore conveyed by the deed in trust to the plaintiff (R., 20). 

Depositions were taken on behalf of the appellees of Mr. 
Bell, the president of the appellee, the American Security 
and Trust Company, and of Miss Nevins, the superintend¬ 
ent of the training school for nurses of the appellee, the 
Garfield Memorial Hospital (R., 25-29). 

Mr. Bell testified, over the objection of counsel for the 
appellant, that he had a conversation with Woodbury a 
good many years ago; that Woodbury said he had under his 
will left a legacy to the Washington Home for Incurables, 
but that either one or more letters which he had written 
to the Home had remained unanswered, and he therefore 
intended to change the bequest and give it to other char¬ 
itable objects; that witness could not remember whether 
he said that he intended to do it, or that he had done it; 
that Woodbury did not refer specifically to any given will, 
but witness presumes he was referring to his will which 
was then on file with witness’ company. 

Miss Nevins testified that she knew of no other hospital 
in the United States of which the official or corporate 
name the word “Garfield” is a part. Over the objection of 
counsel for the appellant, the witness stated that Garfield 
Hospital is the common name used by people in the District 
of Columbia so far as this witness was able to say; that 
correspondence is addressed to it both under the name of 
Garfield Memorial Hospital and Garfield Hospital. On 
cross-examination, she stated that she had never made any 
investigation to ascertain whether there was any institution 
known as Garfield Hospital. 

A stipulation was entered into between the parties (R.. 
21-23) by which it was agreed that the case should be sub¬ 
mitted to the court for determination upon the depositions 
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theretofore taken and also upon the pleadings, all of the 
recitals of which it was taken to be true statements of fact, 
except those contained in paragraph 6 of the answer of the 
defendant Frank, and those contained in the eleventh para¬ 
graph of the answer of the defendant, the appellant; and 
that the following is a true statement of fact, so far as the 
same were deemed to be recited in said last mentioned para¬ 
graph, subject, however, to objection or objections noted: 

“The Mena M. Stevens mentioned in the 6th para¬ 
graph of the answer of the said defendant, Lotia L. 
Frank, has been for many years a skilled and experi¬ 
enced nurse and as such and also as housekeeper ren¬ 
dered valuable services for the said Henry E. Wood¬ 
bury from December, 1902, to the time of his death 
on or about January 15, 1905. At the time she began 
to render such services, said Woodbury asked her if 
she would prefer to have a salary, or if she would be 
willing to leave the matter of compensation to him, and 
she replied that she would be willing to leave it to him, 
upon which understanding she rendered the aforesaid 
services. In consideration of said services, the said 
Woodbury assigned to her certain stocks of the value 
of about $2,500.00 and also executed a deed in fee 
simple to the south part of lot five (5), (the same be¬ 
ing now known as sub-lot one hundred and fifty-one) 
in square numbered three hundred and sixty-five 
(365) in the City of Washington, District of Colum¬ 
bia, improved bv premises No. 1513 Columbia Street, 
Northwest. Said Woodbury requested one Henry F. 
Blount, who w r as then one of the vice-presidents of the 
American Security and Trust Company, a corporation, 
plaintiff herein, to have said deed prepared; and, by 
said Blount’s direction, said deed was prepared and 
drafted by a clerk in the office of the said company, 
and was executed by said grantor in said office and 
was there acknowledged by him before one Howard S. 
Reeside, who at that time was assistant treasurer of 
said corporation as well as a notary public in and for 
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the said District. After the execution and acknowledg¬ 
ment of said deed it was not delivered to the grantee 
named therein, the said Mena M. Stevens, but was de¬ 
livered to and placed in the custory of said Henry F. 
Blount, with instructions from said Henry E. Wood¬ 
bury that he, the said Blount, should hold the said 
deed until the death of said Woodbury, when it was 
to be recorded by the said Blount in the land records 
of the District of Columbia. Upon the death of said 
Woodbury the said Blount caused the said deed to be 
so recorded. There are no entries in the books of the 
American Security and Trust Company relating to the 
execution of the said last mentioned deed, or its deliv¬ 
ery as aforesaid; and there is no evidence tending to 
show that that company participated in any way in the 
transaction or was advised or had knowledge of it, 
other than the facts, before recited. 

“The defendant, the Washington Home for Incur¬ 
ables, by its attorneys, objects to said facts relating to 
the services performed by the said Mena M. Stevens 
to the said decedent and to the facts relating to the 
execution and delivery by him of the deed aforesaid 
and its recordation, upon the grounds that they are 
immaterial and irrelevant, and also because they do 
not constitute such an order and direction to the plain¬ 
tiff as is contemplated and intended by and in the deed 
in trust from said Woodbury, a certified copy of which 
is attached to the bill of complaint herein and marked 
plaintiff’s exhibit ‘A.’ 

“After the execution of his will of April 11, 1902, 
namely, on October 30, 1903, the said Henry E. 
Woodbury acquired by deed from his nephew, 
Molyneau L. Turner, an undivided one-fourth interest 
in lot ‘C,’ in square two hundred and eighty-five (285), 
in said City and District, also known as No. 912 12th 
Street, Northwest, in said City; in which said real es¬ 
tate the said Henry E. Woodbury at that time owned 
a three-fourths undivided interest. Said real estate is 
embraced in the real estate mentioned and described 
in the deed in trust of November 18, 1903, from said 
Henry E. Woodbury to the plaintiff. At the time of 
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his death the said Henry E. Woodbury was the owner 
of about twenty thousand dollars ($20,000) worth of 
personal property consisting of shares of stock in vari¬ 
ous corporations in the District of Columbia/’ 

The case was heard by Mr. Justice Stafford of the lower 
court, who delivered an opinion which will be found at 
pages from 29 to 37 of the Record. In accordance with 
his opinion, a decree was passed (R., 37-38) adjudging that 
the appellee Frank was entitled to receive from the Trust 
Company a deed to the parcel of land attempted to be con¬ 
veyed to Mena M. Stevens by Woodbury, and that the ap¬ 
pellees the Garfield Memorial Hospital and the Children’s 
Hospital, were entitled to receive from the trustee a deed 
to the remaining parcels of land, together with accrued net 
rentals from said last mentioned propertyduring the period 
w'hen the property had been handled and managed by the 
trustee. 

From the decree, the defendant, the Washington Home 
for Incurables, prosecuted this appeal. 

ASSIGNMENTS OF ERROR. 

I. 

The Court below r erred in not adjudging that the ap¬ 
pellant was entitled to a deed from the appellees, the Ameri¬ 
can Security and Trust Company, of all of the parcels of 
land in question, together w r ith the accrued net rentals there¬ 
from during the period they were handled and managed by 
the said American Security and Trust Company. 

II. 

The Court below erred in holding that the language of 
the deed in trust of April 11, 1902, “unless ordered and 
directed by the said Henry E. Woodbury to convey and 
transfer the same or any part thereof to other parties be- 
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fore his death” referred to an order and direction given 
by way of a codicil to his will (R., 35). 

III. 

The Court below erred in holding that Woodbury exe¬ 
cuted the power of disposal which he reserved to himself 
by the deed in trust of April 11, 1902; in that the record 
fails to show that he ever “ordered and directed” the trustee 
named therein to convey and transfer the real estate thereby 
granted to other parties than the appellant before his death. 

IV. 

The Court below erred in holding that the attempted 
deed from Woodbury to Mena M. Stevens constituted an 
order and direction to the trustee within the meaning of 
the deed in trust of April 11, 1902. 

V. 

The Court below erred in assuming authority and juris¬ 
diction upon the bill of complaint in this cause to correct 
the defective attempt by Woodbury to exercise the power 
reserved to himself under the deed in trust of November 18, 
1903, the bill not having been filed to secure the aid of a 
court of equity to correct the defective execution of a 
power, but having been filed by the trustee to obtain the in¬ 
structions of the court as to the proper method of adminis¬ 
tering the trust reposed in it. 

ARGUMENT. 

All of the assignments may, for the sake of brevity and 
clearness, be considered together. 

A. 

The deed in trust from Woodbury and wife to the 
American Security and Trust Company, trustee, vested the 
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legal title of the real estate in question in the grantee sub¬ 
ject to the right of Woodbury, one of the grantors, to have 
the rents and profits for life; and the equitable or beneficial 
title in the Washington Home for Incurables, subject to be 
divested if Woodbury exercised the power which was re¬ 
served to himself. The deed in trust created an active trust 
and therefore passed the legal title, because the title of the 
trustee under the deed “is connected with some power of 
actual disposition or managment of the property conveyed” 
which is the requirement of Sec. 1617 Code, D. C., declara¬ 
tory of the law on the subject, since the deed provides that 
the trustee shall “transfer, convey, and dispose of the said 
lots, lands and real estate,” and also because under it, the 
grantee had the authority, whether it saw fit to exercise it 
or not, to collect the rents and profits, and pay them to the 
grantor during his lifetime. It was not the case of a 
grantor naming no beneficiary, and not bound to name any 
beneficiary, but reserving a general power of disposition 
or of appointment, but of two grantors providing for the 
transfer of the fee by the trustee to a designated beneficiary, 
with no reservation of power further than that to one 
of two grantors to order and direct the trustee to convey to 
a different beneficiary or beneficiaries “before his death” 
It was not the case of the reservation of a power to re¬ 
voke a trust. 

No one after the delivery of the deed in trust could con¬ 
vey the title to the real estate covered by it (and no one 
can now convey the title), except the trustee. This is ad¬ 
mitted by the court below which in its decree directs the 
trustee to convey the title to the property in question, which 
remains vested in it and which it has not attempted to con¬ 
vey. When Woodbury with his wife made the deed in 
trust to the trustee, it divested him of the legal and the 
equitable title, and her of her inchoate right of dower. He 
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had no legal or equitable title left to convey by deed, or to 
devise by will. The deed reserved to him only the income 
during his life, and the right to order and direct the trustee 
to convey or transfer the property or any part thereof to 
other parties before his death. 

Active trusts are thus defined by the text-book writers. 

Pomeroy’s Equity Jurisprudence. Section 992. “Classes 
• of Active Trusts. Although active trusts may be created 
for a great number of special purposes, those which are the 
most frequent and important may be reduced to the four 
following generic classes: 1. Where the trust is simply 
to convey the property to some designated person or class 
of persons.” 

, Perry on Trusts (6th Ed.), Vol. 1, Sec. 305. “The 
third rule of construction is less technical, and relates to 
special or active trusts, which were never within the pur¬ 
view of the statute. Therefore if any agency, duty or power 
be imposed on the trustee, as by a limitation to a trustee 
and his heirs to pay the rents, or to convey the estate, or if 
any control is to be exercised or duty performed by the 
trustee in applying the rents to a person’s maintenance, 
or in making repairs, or to preserve contingent remainders, 
or to raise a sum of money, or to dispose of the estate by 
sale, in all these, and in other and like cases, the operation 
of the statute is excluded, and the trusts or uses remain 
mere equitable estates.” 

Lewin on Trusts, Vol. 1, Chapter 12, Section 1, sub¬ 
section 1, paragraph 2, page 317, Ed. 1888. “Special trusts 
are not within the purview of the Act of Henry the Eighth 
(o) ; and therefore, if any agency be imposed on the trus¬ 
tee, as by a limitation to A. and his heirs, upon trust to pay 
the rents (p), or to convey the estate (q), or if any control 
is to be exercised, or duty is to be performed, as in the case 
of a trust to apply the rents to a person’s maintenance (r), 
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or in making repairs (s), or to preserve contingent re¬ 
mainders (t), and a fortiori if to raise a sum of money (u), 
or to dispose of by sale (v) in all these cases as the trust is 
of a special character, the operation of the statute of uses 
is effectually excluded.” 

And see note Underhill on Trusts, p. 42, 4th English; 
p. 202, 1st American Ed. (Wislizenos) 1896. 

“Even when the active trust is of a trivial descrip¬ 
tion yet if it implies an intention to vest the legal es¬ 
tate in the trustee it is apprehended that notwithstand¬ 
ing the Statute of Uses effect will be given to that in¬ 
tention. Thus if a trustee devises Greenacre to A and 
B and their heirs upon trust forthwith to convey and 
assure the same to C in fee A and B will take a legal 
estate for they have an active duty to perform, viz: 
to convey to C.” 

Among the cases cited are the following: 

Henson v. Wright, 1890, 88 Tenn., 501. 

“An active trust is created where deed conveys land 
to trustee for use and benefit of H. during his life and 
afterwards to convey to others” (headnote). 

Mr. Justice Lurton, in that case, said: 

“The first contention of defendant is that the con¬ 
veyance from A. Hamilton to Henson, trustee, was a 
dry or naked trust and the beneficiary took a life es¬ 
tate. 

“This is unsound. The duty to take, hold, and con¬ 
vey the remainder upon the death of the beneficiary 
for life, to persons who should then appear entitled 
under the provisions of the deed makes the trust an 
active one. * * * 

“If in a trust the duty is imposed on the trustee, 
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either expressly or by implication, the trust is an active 
one, and in such case there is no merger of the legal 
and equitable estates, and the interest of the beneficiary 
not being a legal one is not subject to levy or execu¬ 
tion.” 

Other cases cited: Kirkman v. Holland, 130 N. C, 185; 
Doe v. Edlin, 4 Ad. & El., 582; Doe v. Scott, 4 Bingham. 

In Mott v. Buxton, 7 Vesey, 201, the Master of the Rolls 
said: 

“The legal estate is undoubtedly in the trustees; 
for this is a trust to convey, and whenever any act is 
to be done, it is a trust, and not a use to execute.” 

We call special attention to the fact that in Bunten v. 
American Security and Trust Company, 25 App. D. C., 226, 
the court, speaking through Justice Duell, said: 


“The legal title to the lot became vested in the trus¬ 
tee by the execution and delivery of the deed, June 18, 
1892, and so remained in it up to and at the time of 
the death of the grantor, notwithstanding the fact that 
the beneficiaries and the trustee had no beneficial inter¬ 
est therein during her lifetime. * * * 

“The court below very clearly set forth the relations 
to, and rights in the property in question when it said: 
‘Inasmuch as the will could not take effect until the 
death of the testatrix, and inasmuch as the devisee in 
the will must be treated as a volunteer, or one who 
takes property as a gift without consideration; and as 
the legal title to the defendant, and the equitable title 
and estate to the officers of the church, passed on the 
execution of the deed (the latter, however, to begin 
immediately on the death of the life tenant), there was 
no title left in the grantor to this property to be dis¬ 
posed of by her will/ ” 

In Preachers’ Aid Society v. England, 106 Ill., 125, 
Justice Scholfield said: “A trust declared by Griffith requir- 
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mg that the legal title in fee simple should pass such a title 
was vested in Phillips by the deed of Griffith (Kirkland v. 
Cox, et al., 94 Ill., 406) and since by the trust imposed upon 
Phillips he was to hold the legal title until a corporation 
competent to take the title and perform the trust should 
be created and ‘put upon a working footing/ and then to 
convey to such corporation, it is clear the case is not one in 
which the statute transfers the legal estate to the use. 
Kirkland v. Cox, 94 Ill., 411, Perry on Trusts, Sec. 305; 
Doe v. Edlin, 4 Ad. & Ellis, 580; Doe v. Scott, 4 Bingham, 
505; Mott v. Boxton, 7 Vesey, 201.” 

Boyer et al., v. Sims, Supreme Court, Kansas, 1900, 60 
Pac., 309. 

X Conveyed to Y and Z “trustees and their heirs and 
assigns” to have and to hold for the benefit of certain 
banks of which Y and Z were officers. It was objected that 
this was a mere naked trust uncoupled with any powers 
in the trustees. The statute provides ‘a conveyance or de¬ 
vise of land to trustees where the title is nominal only and 
who have no power of disposition or management of such 
land is void as to the trustees and shall be deemed a direct 
conveyance or devise to the beneficiary/ General Statute 
1897, Chapter 113, Sec. 13. Held the power of alienation 
is incident to every fee. Tied. On Real Property, Sec. 36 
and conveyance of a fee in trust as well as a fee absolute 
carry with them to the grantee a power of alienation unless 
restrained by the instrument itself. Under the above statute 
in the light of the rule mentioned, the deed in question 
would need to contain a clause in restraint of alienation to 
enable us to say that the grantee possessed no power to dis¬ 
pose of the premises. * * * A power of disposition 

was vested in the trustees and that by the terms of the 
statute was sufficient to constitute an active trust.” 

Nichols v. Emery, 109 Cal., 323; 50 Am. St. Rep., 43. 
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“If an owner of land convey it to a trustee upon 
certain trusts to be executed after the death of the 
grantor reserving in the conveyance a power of revoca¬ 
tion and remaining in possession during his lifetime 
without exercising the power, the conveyance operates 
to immediately vest in the trustees so much of the 
estate as is necessary to carry out the purpose of the 
trust. The grantor retains a life estate entitling him 
to remain in possession and have the land and retain 
the profits. The reservation of the power to revoke 
the trust does not operate to destroy the conveyance as 
a trust or make it a will.” 


The court below in the present case held that in view 
of the duties imposed upon the trustee, there could be no 
question under the language of the Code, Section 1617, that 
this was a case excepted from the operation of the first part 
of that provision as being connected with some power of 
actual disposition or management of the property con¬ 
veyed. “Very slight duties on the part of the trustee,” 
says the opinion, “have been held sufficient to prevent the 
uniting of the legal and equitable estates under statutes of 
this character” (R., 33). 

In the present case the power reserved by the grantor 
is not a power to revoke the trust in its entirety, any more 
than a general power of disposition or general power of 
appointment, but even if it were a reserved power of 
revocation, that in the language of the court in Nichols v. 
Emery (109 Cal., 323), “does not operate to destroy the 
conveyance as a trust nor make it a will.” And it is well 
settled law that “if the right (of revocation) is not exer¬ 
cised during the lifetime of the grantor according to the 
terms in which it is reserved, the validity of the trust re¬ 
mains as though there never had been reserved a right of 
revocation.” 

Note in 50 Am. St. Rep. 49, citing Lines v. Lines, 142 
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Pa. St., 149. Dickerson’s Appeal, 115 Pa. St., 198. See 
also Lewis v. Curnett, Iowa 1906, 106 N. W., 914. As il¬ 
lustrating see also In re Willey’s Estate, 60 Pac., 471, 
under the California Code. 


B. 

The deed in trust in the case at bar is a deed with all the 
legal effect of a deed made by the owner of a fee and his 
wife. It is not a will, and has not the legal effect of a 
will. 1 here cannot be a joint will. It was not a testa¬ 
mentary disposition of the property; that had already been 
undertaken in the will to which the deed in trust refers. 
And by that reference the will pro tanto became part of 
the deed in trust. The will was adopted for the purpose 
of designating the beneficiary who should receive the real 
estate covered by the deed after the death of Woodbury, 
if he did not execute his reserved power. 

In Frosch v. Monday, 34 App. D. C., 338, a case where 
a testamentary disposition was attempted in a deed in trust, 
there being no prior will, this court, through Mr. Justice 
Van Orsdel, after stating that in construing such an instru¬ 
ment, the same rules of construction must be applied as in 
the case of devises, said: 

“We think the legal effect, however, of a deed, such 
as the one before us, is very different from that of a 
will. It deals w r ith the present; is irrevocable and final. 
The title to property conveyed passes immediately 
from the grantor, and his control over it is gone; while 
a will deals with the future, subject to revocation at 
any time, and the conveyance of the title does not be¬ 
come effective during the lifetime of the testator. In 
the one instance, the rights of the grantees or bene¬ 
ficiaries are determined at the time of the execution of 
the instrument; in the other case, the rights are deter- 
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mined as they are found to exist at the death of the 
testator. The deed cannot be changed to meet contin¬ 
gencies that could not reasonably have been contem¬ 
plated or foreseen by the grantor at the time of its 
execution; while the will may be changed at any time 
to accommodate the wishes of the testator to the chang¬ 
ing conditions of life. Many circumstances may have 
impelled him to change his will, such as the death of 
his wife and a subsequent marriage, the death of chil¬ 
dren or other relatives, and numerous other contingen¬ 
cies which, at the time of the original execution of the 
instrument, cannot, in reason, be held to have been 
within the contemplation of the maker.” 

This sustains our contention that the title passed to the 
trustee under the deed in trust. It also sustains our con¬ 
tention that the deed in trust was not converted into a will, 
but that pro tanto the will as it existed became a part of the 
deed. This being true the matter of the real estate in 
question no longer remained in a state of flux, as when it 
was controlled by a will liable to change at any time, but 
passed beyond the control of the grantors, although they re¬ 
served to one of them a power to direct a different transfer 
of the property before his death. 

And a subsequent codicil to a pre-existing will could not 
become part of the deed in trust which adopted only so 
much of the existing will, and that by direct description 
through its date, as was necessary to the purpose of the 
deed in trust. 


C. 

Why did Woodbury make the deed in trust at all? He 
had no need of doing so for testamentary purposes. He 
had made a will which he could change by codicil, or super¬ 
sede by another will at any time before his death. 

The only answer is that he made the deed in trust, ob- 


I 


20 




taining the co-operation of his wife, in order to cut her out 
of her dower right. The position in which this left his 
wife is entitled to consideration, and the just inference 
should be drawn that she joined in the deed in trust, on his 
representations, as providing a special disposition of the 
property satisfactory to her. She obviously did not make 
a separate deed such as the Code authorizes. She would 
not have consented, we may claim, to give up her valuable 
right under any other arrangement. Woodbury could not 
divest her rights otherwise. He had absolute control be¬ 
fore of only two-thirds of this real estate. Having in¬ 
duced his wife to join in the deed, he became able to sell, 
or dispose of, the entire title in this realty sub modo. It 
was not a case of a man doing what he would with his own, 
or thinking he could do so, but of a man doing what he 
could with that which was in part his wife’s as well as his 
own, and then bound by their joint act to do it in a par¬ 
ticular manner, carefully described by himself and his wife 
in the reserved power. 


D. 

Even if it should be admitted that this is a deed in trust 
which should be given a liberal construction like a will, it 
cannot be claimed that it should therefore be treated as a 
will. Yet this claim, growing out of confusion of thought, 
is necessary to the contention of the appellees. For their 
contention seems to be that, notwithstanding the deed in 
trust, Woodbury kept the control of the property in his own 
hands, and could dispose of it by subsequent codicil which 
should be held to be part of the transaction, although the 
court below refused to sustain the contention of the defend¬ 
ant appellees that the legal and equitable titles remained in 
Woodbury. 

In Baltimore v. Williams, 6 Md., 235, the court held that 
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under a deed in trust that referred to a will for the terms 
of the trust, with no power of revocation or alteration, that 
the will became part of the deed, and there was no power to 
change the disposition of the property. While in that case 
there was no power of revocation reserved by the grantor, 
the case of Bath v. Montague, 3 Chanc. Cas., 55, cited and 
relied upon by the Maryland court in disposing of the case 
last mentioned, arose under a deed in trust that referred to 
a will already made for the terms of the trust, and reserved 
to the grantor a power of revocation upon the tender of a 
shilling, by writing under hand and seal in the presence 
of six witnesses, three of whom should be peers of the 
realm; and it w T as held that the unit by reference became part 
of the deed as much as though it had been recited in it, and 
that the power of revocation could not be exercised except 
in the manner prescribed by the deed. Taken together 
these cases certainly establish the principle for which w'e 
contend, namely, that the will in such a case becomes by ref¬ 
erence a part of the deed, and that a power of revocation 
cannot be exercised except in the manner prescribed by the 
deed. In other words, the deed remains a deed, a deed of 
two grantors, and however liberal may be the construction 
applied to its terms, it cannot be changed into a will nor 
made part of a testamentary process including subsequent 
codicils of the pre-existing will. 

The English decision, followed in the United States as 
w r ell as England, says, as quoted in the Maryland case: 

“In Bath v. Montague, 3 Chan. Cases, 55, a will was 
made in 1675 by the Duke of Albemarle, giving parts 
of his estate upon his dying without issue to several 
persons, but the bulk of his estate he gave to the Earl 
of Bath. In 1681 the Duke executed a lease and re¬ 
lease, reciting in the latter the will. But although the 
recital differs from the will in some degree, it is stated 
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to be the design and intention of the deed to dispose 
of the estate as it was disposed of in the will. And 
the reason for disinheriting the heir at law is said to 
be because he was a regicide. Then the deed disposes 
of portion of the estate to certain persons, but the 
main part of it is settled upon the Earl of Bath; the 
deed reserving to the Duke of Albemarle the power of 
revocation at any time, upon the tender of a shilling, 
by writing under hand and seal in the presence of six 
witnesses, three of whom were to be peers of the realm, 
and then to limit new uses. In 1687 the Duke executed 
a will making quite a different disposition of his es¬ 
tate. This will was attested by three witnesses only, 
not one of them being a peer. Of course it was not 
a writing in accordance with the power of revocation 
contained in the deed. But it was contended that the 
deed of 1681 was revocable as a will, irrespective of 
the express power contained in it, because it related 
to a will. Very elaborate opinions were given by Lord 
Keeper Somers, Chief Justices Holt and Treby, and 
Baron Powell, deciding unanimously that the will 
could not operate as a revocation. Lord Ormond’s 
case, and the two cases in Dyer, already mentioned, 
were cited and commented upon, but were not con¬ 
sidered as authorizing the judges to hold that the deed 
of 1681 was revocable as a will. And notwithstanding 
these cases, the judges refused to sustain the argument 
which seems to have been pressed upon them, that the 
deed depended upon the first will, was ancillary to it, 
and leaned upon it, and therefore the second will re¬ 
voked the first and the deed likewise. To maintain 
that a deed reciting a will, and saying it is made to 
to confirm the will, is revocable in its nature, in equity, 
as a will is at law, is spoken of by Lord Holt as a 
notion that he never heard started before. And he 
condemns the idea that a deed is revocable because it 
relates to a will, as being a contradiction to the nature 
and essence of a deed; for a deed takes effect immedi¬ 
ately upon the sealing and delivery, and cannot be 
altered or revoked by the maker, unless it contains a 
power of revocation, and then only according to the 




power. On page 99, after noticing the case in Dyer, 
49, Lord Holt says, ‘But if a man make a deed of 
feoffment, and says it shall be to the use of such per¬ 
sons and foT such estates as in his will, or as he shall 
give according to the will, there, though the will doth 
mention the names and limit the estates, the uses do 
not arise by the will, but by the deed, for though the 
will be no part of the deed, yet the deed doth refer to 
the will, and the will hath limited the estate, it is as 
much as if all the limitations had been comprised in the 
deed.’ On the question as to the revocation of the 
deed, all the judges united in the conclusion of Lord 
Holt’s opinion; and his reasoning on the subject was 
also sanctioned and adopted by the Lord Keeper, who 
said: ‘But my lord chief justice has so fully and clear¬ 
ly answered that matter, that I shall not need trouble 
you with saying any more in it. The cases cited about 
it are in no sort applicable to this case.’ ” 

E. 

What is the language of the power reserved by the 
grantor? It is in these words—“unless ordered and di¬ 
rected by the said Henry E. Woodbury to convey and trans¬ 
fer the same or any part thereof to other parties, before 
his death.” On its face this provides for a conveyance and 
transfer of the property, if at all, under this power, “be¬ 
fore his death.” Having secured her signature to the 
deed in trust divesting his wife of her dower right in the 
real estate referred to, Woodbury was apparently free, by 
direction to his trustee, to procure a sale of the property and 
obtain the proceeds during his lifetime if he preferred so 
to do rather than to allow this real estate to go to the bene¬ 
ficiary named in his will. As this was not his only prop¬ 
erty, since he then possessed and afterwards left personalty 
of a value much greater itself than that of the real 
estate, and amply sufficient to meet all his debts and the 
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legacies in his will, it was not necessary for the purposes of 
his estate after death to keep the real estate. He was 
therefore providing a method for himself to dispose of it, 
if it seemed to him advantageous, or desirable to do so, and 
to receive the proceeds absolutely to himself without regard 
to his wife who had been living apart from him for many 
years. She never consented to be barred of her dower right 
except in the manner explicitly set forth in the deed in 
which she joined. 


F. 

But it is necessary to the contention of our opponents to 
change the plain meaning of the words used by an intelli¬ 
gent, educated man, and which are not technical law terms, 
and require no technical interpretation to draw out the 
meaning lying on their face. This is why it is sought to 
construe the deed in trust as a will. It has been shown 
that it cannot be construed as a will, and even if it is to be 
construed like a will, all that can be made out of the sen¬ 
tence granting the power is, that the order and direction 
alone are to be made actually to the trustee by Woodbury 
before his death and not the order, direction and as well the 
conveyance and transfer before his death. 

Two cases are cited against us (other than Frosch v. 
Monday, 34 App. D. C.) as to interpretations of language; 
first, Ayer v. Ayer, 16 Pick., 330, where the question was 
whether a deed was really in trust, or whether the use be¬ 
came executed, and it was held that it was a trust because 
it was for the benefit of a wife. This decision and all the 
cases which it cites, turn on the right and desire of equity 
courts to protect a wife’s interest by sustaining an attempt 
to create a trust in her favor rather than to hold that it 
became an executed use. The other case is that of Jackson 
v. Meyers, 3 Johns., 388, which held simply that it is gen- 
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erally established that although a deed may in one part use 
formal and apt words of conveyance, yet if from other 
parts of the instrument taken and compared together it ap¬ 
pears that a mere agreement for a conveyance was all that 
was intended, the intention shall prevail. 

Granting that these precedents authorize a liberal inter¬ 
pretation of the deed in trust, and granting even that this 
interpretation would warrant the conclusion that Woodbury 
did not mean what he said in his reservation of the power, 
but meant to say, “unless ordered and directed before my 
death to convey and transfer the same or any part thereof 
to other parties”—it cannot be contended that the doctrine 
of liberal construction can be carried so far as to do away 
with the necessity of ordering and directing the trustee be¬ 
fore his death to make the conveyance and transfer. This 
order and direction Woodbury did not give. Whether, in¬ 
asmuch as the power was reserved in a deed, it could only 
be exercised by a deed, as Sec. 1053, Code, D. C., seems to 
indicate (“No power can be executed except by some in¬ 
strument in writing, which would be sufficient in law to 
pass the estate or interest intended to pass under the power 
if the person executing the power were the real owner”), 
it is certain that the power can only be executed according 
to its terms. 

“The general rule is rigidly adhered to that powers 
can only be exercised in the mode, and at the time, and 
upon the conditions prescribed in the instrument cre¬ 
ating the power or trust.” 

Perry on Trusts, 5th Ed., Sec. 511b. See also Am. & 
Eng. Ency., Vol. 22, page 1124, and cases cited. 

Accepting the interpretation that the w r ords mean only 
that the order and direction to transfer must be given be¬ 
fore the death of Woodbury, it is certain that this must be 
done, or the power cannot be effectively exercised. 
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In Daly’s Lessee v. James, 8 Wheaton, 499, a power 
was given to an executor to sell land in two years. He sold 
it after two years had elapsed. Held a sale after the time 
limited in the power conveyed no title. The court said in 
part: 


“The circumstance of time was no doubt considered 
by the testator as being of some consequence, or else 
it is not likely that he would so have restricted the exer¬ 
cise of the power. But whether it was so or not, such 
was the will and pleasure of the creator of the power, 
and that will could only be fulfilled by a precise and 
literal exercise of the power.” 

So in this case, the wife consented to bar her dower right 
in the land, the subject of the deed, for and according to the 
terms of that deed. Woodbury could not enlarge the power 
granted him by their joint deed by his subsequent acts. 

It must certainly be done, if at all, by an order and 
direction to the trustee; a deed to a third party not to be 
recorded and delivered until after Woodbury’s death in 
which the trustee was not mentioned, an entirely revocable, 
and therefore abortive act, certainly cannot be such an or¬ 
der and direction, even though it may have been prepared 
for Woodbury by, witnessed and kept by officials of the 
trustee corporation, acting, however, for Woodbury, and 
not for the corporation, which had no knowledge or record 
of any such transaction. The corporation itself acted wisely 
in not accepting such a deed as an order and direction be¬ 
fore his death to convey and transfer the property which 
Woodbury had put in its trust. Nor can it be maintained 
that such a deed is the execution of the power which is not 
a general power of disposition held by one who also held 
the title, nor an absolute power held by one to whom no 
particular estate is limited, but only the power of direction 
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to the trustee holding the title. Such a deed from one 
holding the title and the power might if delivered convey 
the title even though the power was not mentioned. But 
that is not this case. 

The Supreme Court of the United States in Batchelor v. 
Brereton, 112 U. S., 396 (an appeal in an equity case from 
the District of Columbia), made a decision conclusive of 
the case at bar. The headnote by Justice Blatchford, who 
also delivered the opinion of the court, states the case: 


“S., the wife of B., joined with him in a deed to 
H. of land of B. in trust for the use of S. during her 
life, and at any time on the written request of S. and 
the written consent of B. to convey it to such person 
as S. might request or direct in writing, with the writ¬ 
ten consent of B. Afterwards B. made a deed of the 
land to W. in which H. did not join and in which B. 
was the only grantor, and S. was not described as a 
party, but which was signed by S. and bore her seal, 
and was acknowledged by her in the proper manner; 
held, that the latter deed did not convey the legal title 
to the land and was not made in execution of the power 
reserved to S.” 

In the opinion, Justice Blatchford says (p. 404): 

“But however all this may be, and it is referred 
to only as furnishing an explanation of her signature, 
her interest in the undivided half of the land in lot 9, 
for her life, free from the ownership of her husband, 
with the power to direct the conveyance of it by Han- 
nay, was a distinct interest, the legal title to which was 
in Hannay, in trust, and could not be conveyed, ex¬ 
cept by Hannay, on her request or direction in writing, 
with the written consent of her husband. Under the 
deed of September 29, 1859, no interest in the un¬ 
divided half of the land in lot 9 could revert to her hus¬ 
band prior to her death. Therefore, it was not any in¬ 
terest of his under that deed which her husband was 
conveying by the deed of June 1, 1874. 




“Nor was it her power of appointment, created by 
the deed of September 29, 1859, which she was exer¬ 
cising by the deed of June 1, 1874, because that was 
to be made effective by a conveyance by Hannay, and 
there was no request or direction by her to Hannay to 
convey, and he never did convey. The debt of $3,500 
to Batchelor, named in the latter deed, is described 
therein as a debt by William H. Brereton and Samuel 
Brereton to Batchelor, and Mrs. Brereton is not named 
as debtor. Therefore, all property which they were 
conveying by that deed to secure that debt, was pre¬ 
sumably their own property and any interest of Mrs. 
Brerton in it, sufficient to call for her signature to that 
deed, was presumably an interest created by her being 
the wife of Samuel and which was supposed to grow 
out of his title and her marital relations and not to 
have been before conveyed, irrespective of any other 
interest which she had in the land or any power of 
appointment in respect of it. 

“It needs not much argument or authority to support 
the conclusion at which we have arrived. In Bank v. 
Rice, 4 How., 225, 241, it was held that, in order to 
convey by grant, the party possessing the right must 
be the grantor, and use apt and proper words to con¬ 
vey to the grantee, and that merely signing, sealing 
and acknowledging an instrument, in which another 
person is grantor, is not sufficient. In the present case 
if Mrs. Brereton possessed the right, she was not the 
grantor and used no words to convey her right. No 
intention on her part to execute the power she pos¬ 
sessed appears in the deed. Warner v. Ins. Co., 109 
U. S., 357, and cases there cited; Story, Eq. Jur., Sec. 
1062a. 

“Moreover, Hannay possessed the right and was not 
the grantor and zvas not requested or directed by Mrs. 
Brereton to conzey. 2 Perry, Trusts, Sec. 778.” 

We invite attention to the closing words of the quota¬ 
tion, namely, “Moreover, Hannay possessed the right and 
was not the grantor and was not requested or directed by 
Mrs. Brereton to convey. 2 Perry, Trusts, Sec., 778.” 









Note especially the court’s reference to 2 Perry, Trusts, 
Sec. 778. It says: 

“Where the trustees have a power of sale at the writ¬ 
ten request and direction of another party they cannot 
obtain a decree for specific performance of a sale con¬ 
tracted by them without showing such writing.” 2 
Perry, Trusts, Sec., 778. 

The trustee here never had a writing of any kind from 
Woodbury ordering and directing the transfer of this real 
estate to other parties before his death. It could never 
make such a transfer, nor could it obtain a decree for spe¬ 
cific performance of a sale of this real estate if contracted by 
it, because it had no order and direction to show. 

In the case at bar, the American Security and Trust 
Company, the trustee, possessed the right, and was not the 
grantor, and was not requested or directed by Woodbury 
to convey. 


G. 

It is said that equity will aid a defective execution of a 
power in favor of a purchaser or creditor. That is so, but 
the defects equity will aid are those which are not of the 
essence of the power, but appertain to the form of the in¬ 
strument by which the power is executed, as an omitted 
seal, Smith v. Ashton, 1 Ch. Cas., 263, or too few wit¬ 
nesses, Schenck v. Elbingwood, 3 Edw. Ch. (N. Y.), 175, 
etc. 

Here time is of the essence of the power. What Wood¬ 
bury got from the joint deed of himself and wife was a 
power to appoint by a direction communicated to the trus¬ 
tee in his lifetime. Not a general power, but one that could 
only be exercised in a certain manner, and within a certain 

time. 
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In any event equity will not cure a defective execution 
of a power in favor of a volunteer. 

Had Woodbury in his lifetime attempted to exercise this 
power of appointment by a direct conveyance to a purchaser 
with notice would equity have relieved in such a case? 
Would equity aid Woodbury to enlarge for his own bene¬ 
fit the power of appointment received by him under the 
joint deed of himself and his wife? 

This reasoning applies a fortiori to the attempt to make 
a subsequent codicil of Woodbury’s will an execution of the 
power. Two cases are relied upon in this attempt. One is 
that of Cueman v. Broadnax, 37 N. J. L., 508, which is 
distinguished from the present case by the fact that there 
was no limitation of time within which the power was to 
be executed and under the general doctrine, it was held to 
be well executed by a will. The other case is that of Bur¬ 
bank v. Sweeney, 161 Mass., 490, where the decision turned 
upon the peculiar circumstances of the case, since the prop¬ 
erty in question was the family residence left to his wife 
with no children, provision having been made for nephews 
and for charity. The residence was left by the testator to 
his wife to dispose of as she may deem expedient, but in the 
event that she make no disposition of the same during her 
lifetime, it was left to the heirs. The widow died leaving 
a will devisihg the residence, and it was held that the pe¬ 
culiar provision of the testator’s will indicated that that 
was sufficient compliance with his desire in the matter, and 
therefore that it was a proper execution of the power. 

But no case has been cited, or can be cited, where under 
a deed in trust providing for an act inter vivos, that is for 
an order and direction to the trustee before the death of a 
grantor and under a power reserved by him, that act could 
be substituted by a subsequent will, or a codicil to a former 
will. It must be repeated that there was nothing for the 
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will or codicil to operate upon so far as the real estate in 
question was concerned, and that it could not be an order 
and direction to the trustee before the death of Woodbury, 
because it contained no order or direction to the trustee, 
and because it was not made to him before Woodbury’s 
death. 

H. 

The answers of the appellant’s co-defendants to the bill 
of complaint state their contention to be that the deed in 
trust did not vest the record title to the real estate in the 
trustee, but that such legal title remained in the grantor 
Woodbury. The lower court, however, held against them 
and found that the legal title did pass to the trustee, thus 
sustaining the position taken by the appellant in its answer. 
But the court found that Woodbury had exercised the 
power he reserved to himself to change the beneficiary, and 
the decree appealed from accordingly directed the trustee 
to convey to the beneficiaries he substituted for the appel¬ 
lant. Careful perusal of the opinion of the lower court 
shows that the court distinctly held that the codicil to the 
will of April 11, 1902, was a valid exercise of the power 
reserved to the grantor in the deed of trust. Thus the court 
says (R., 35): “By subsequent codicils, made, of course, 
‘before his death,’ he did in fact ‘order and direct’ * * * 

the Trust Company to ‘convey and transfer the same’ or 
‘some part thereof to other parties.’ ’’ Again the court 
says (R., 35) : “Reserving to himself, as we think he did, 
by these words, the power to order and direct, ‘before his 
death,’ a different disposition of the real estate covered by 
the trust, can there be any reasonable doubt that such order 
and direction might be given by a codicil ?” And again the 
court says (R., 36) : “All that was necessary was that he 
should give the order or direction in some authentic form. 



He could do this by a codicil or by any writing, or other 
method, that it made it clear and certain to the trustee that it 
was ordered and directed to convey.” 

These extracts from the opinion are here quoted in order 
to show that the conclusion of the court below was based 
upon the finding that the codicil amounted to an “order or 
direction” within the meaning of the deed in trust. This 
necessitates a consideration of the words “order and direc¬ 
tion.” 

“ ‘A direction, says Mr. Webster, is an order prescribed 
either verbally or written; instructions in what manner to 
proceed. An employer gives directions to his workmen; 
a physician to his patient/ ” 

Northern Pac. R. Co. v. Barns, 51 N. W., 386, 403, 404; 
2 N. D., 367. 

“Under a will providing that the executor shall sell 
land, a majority of the heirs so ‘directing,’ the word 
imports an order before the power to sell can be exer¬ 
cised.” 

Potter’s Exrs. v. Adriance, 44 N. J. Eq. (17 Stew.), 14, 
17, 14 Atl., 16. 

Without doing plain violence to the words in the deed 
in trust, how can it be said that the codicil to the will, un¬ 
known and uncommunicated to the trustee, constituted a 
direction to the trustee. It is apparently conceded that the 
order or direction must have been given during Woodbury’s 
lifetime. The language of the court below in this connec¬ 
tion is as follows (R., 33) : “Turning to the exact language 
of the trust clause, and directing our attention to its closing 
phrases, we find these words, ‘unless ordered and directed 
by the said Henry E. Woodbury to convey and transfer the 
same or any part thereof to other parties before his death.’ 
The words ‘before his death’ may have either one of two 
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meanings. They may be connected with the words ‘unless 
ordered and directed’ or with the words ‘convey and trans¬ 
fer.’ If connected with the latter words they would refer 
to a transfer or conveyance that was to be made during 
his life; if connected with the former they would refer to 
an order and direction given by him during his life.” 

So that it is conceded that the language quoted must 
necessarily mean either that the trust was to transfer or 
convey the real estate during Woodbury’s life ; or that the 
order or direction must have been given to it by Woodbury 
during his lifetime. If the meaning was that the property 
was to be conveyed or transferred during Woodbury’s 
lifetime, then, of course, the decree must necessarily have 
been for the appellant. But assuming that the true meaning 
was that the order and direction was to have been given 
to the trustee during Woodbury’s lifetime, how can it be 
reasonably and sensibly said that such order and direction 
was given by means of a paper, the contents of which were 
never communicated to the trustee until after Woodbury’s 
death ? 

Suppose Woodbury after executing and delivering this 
deed in trust, had, while sitting alone in his library one 
evening, concluded to direct the trustee to convey this prop¬ 
erty to some other beneficiary than the appellant, and had 
written out such a direction and put the paper in the drawer 
of his desk. If he had died the next day, and after his 
death the paper had been found, could it be successfully 
contended that he had executed the power he reserved to 
himself? Would this paper, the contents of which had not 
been communicated to the trustee, be a “direction” to 
the trustee ? Does not a “direction” to the trustee, necessar¬ 
ily mean something communicated to it; does it not nega¬ 
tive the idea of a secret, uncommunicated paper? If such 
an act on the part of Woodbury would not have been a “di- 
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rection” to the trustee, how can it be successfully con¬ 
tended that a codicil to his will, was such a direction to the 
trustee. It has not been shown that the trustee ever heard 
of the codicil until after Woodbury’s death. Its con¬ 
tents were never communicated to the trustee by him. How 
can it be reasonably said, therefore, that it constituted a 
“direction” to the trustee? In this connection the conclud¬ 
ing expression of the Supreme Court in Batchelor v. Brere- 
ton, supra, is peculiarly pertinent; “Moreover, Hannay (the 
trustee) possessed the right (to convey) and was not the 
grantor, and was not requested or directed by Mrs. Brereton 
to convey” 

In the case at bar the right and power to convey was in 
the American Security and Trust Company, and in it alone. 
It did not convey during Woodbury’s lifetime or after his 
death. And it zvas not requested or directed by Woodbury 
to convey. It would seem idle to say that a codicil to his 
will, found after his death, amounted to a direction to con¬ 
vey. 

As was said by the Supreme Court of the United States 
in Daly’s Lessees v. James, supra, the will of the creator of 
a power can “only be fulfilled by a precise and literal exer¬ 
cise of the power.” Apply this rule to the case at bar: The 
creator of the power expressly provided that it should be 
exercised by “order and direction” to his trustee before his 
death. Admittedly he gave no such order and direction. 
But the court below holds that a paper, the contents of 
which, and the very existence of which, were unknown to 
the trustee until after the death of the creator of the power, 
constituted such an order and direction. Was this a pre¬ 
cise and literal exercise of the power, such as the Supreme 
Court has said is necessary ? 
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I. 

Woodbury’s intent must be gathered from the language 
of the deed in trust, and its circumstances. What he thought 
about the different papers which he executed, or what he 
thought about his relation to the property after executing 
these papers, cannot, of course, govern the construction of 
the papers or the acts. The intent of Woodbury and wife 
at the time of making the deed, not Woodbury’s intent at 
the time of making subsequent codicils to his will of prior 
date governs. 

/ 

“You can place yourself in the testator’s arm chair 
so to speak and consider the circumstances then exist¬ 
ing to assist you in arriving at the intention of the 
testator. But to look at a settlement subsequently exe¬ 
cuted is not looking at the surrounding circumstances 
as they existed when the will was made.” 

Boyer v. Clark (Ct. of App.), 1880, 49 L. J. (N. S.) 
Ch., 351. 

“A court is authorized to put itself in the position 
occupied by the testator in order in view of the cir¬ 
cumstances then existing to discover from that stand¬ 
point what the testator intended by his will.” 

Lee v. Simpson, 134 U. S., 572. 

Clarke v. Johnson, 18 Wall., 403. 

Nor can his intent, even if known, be carried out contrary 
to the legal effect of the acts which he did. It is not true 
that the intent will always govern regardless of other con¬ 
siderations. It will be admitted that the intent of a testa¬ 
tor, even if plain, could not be carried out if his will was not 
attested by a sufficient number of witnesses, or if repugnant 
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to any rule of law, or if in any other way the paper writing 
was not a legal will. 

If Woodbury, by his deliberate act and by inducing his 
wife to unite in it, put the title to the real estate out of his 
control, with no other reservation of power than to change 
the beneficiary by means of the trustee by conveyance and 
transfer before Woodbury’s death, or taking the other 
construction by order and direction to the trustee before 
his death for conveyance and transfer, he cannot change 
that status by making any number of deeds or codicils, but 
only by giving the order and direction before his death to 
the trustee which will enable the trustee to transfer the title. 

J. 

The fifth assignment of error is based upon the action of 
the lower court in assuming jurisdiction, upon the bill of 
complaint in this cause, to correct the defective attempt by 
Woodbury to exercise the power he reserved to himself 
under the deed in trust of November 18, 1903. We have 
heretofore attempted to show that this suit does not present 
the case of a defective execution of a power, but of the 
absolute non-execution of a power. If the court should 
hold with us in this respect, a consideration of the fifth as¬ 
signment of error will, of course, be unnecessary. But if 
this court should hold that it is the case of a defective exe¬ 
cution of a power, then we respectfully submit that the 
lower court had no right of its own volition to convert the 
bill which was one for instructions to the trustee into a 
bill to correct the defective execution of a power. The 
theory of the bill of complaint is that the plaintiff therein as 
trustee had no interest whatever in the controversy between 
the defendants. It stood aloof from them and merely de¬ 
sired to do its legal duty in the premises. If it had alleged 
in its bill that Woodbury had attempted to execute the 
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power he reserved, but had defectively done so, and had 
asked the court to correct such defective execution, the bill 
would have been plainly demurrable on the ground that the 
complainant had no such interest in the subject-matter of 
the suit as to entitle it to any such relief. The appellant’s 
co-defendants, it will be observed by an examination of 
their answers, ask no such relief and do not seek the aid of 
the court in the manner indicated. Such being the condition 
of the record, we submit that the court below erred in its 
opinion when, referring to the deed from Woodbury to 
Miss Stevens, it said (R., 37) : 

“We think it amounts to what is known in law as a 
, defective execution o£ a power. That equity will re¬ 
lieve the donee in such a case where the donee is a 
purchaser or creditor is well established.” 

Miss Stevens’ grantee, the appellee Lotia L. Frank, did 
not seek any such relief and there was no such issue in the 
case made by the pleadings. If there had been, the appel¬ 
lant would then have been in a position to meet it by proper 
allegations in its pleadings and by evidence. As it was, an 
issue was made by the lower court which was not raised by 
the pleadings, and such issue was decided adversely to the 
appellant without a proper and legal hearing. 

The same situation was presented in the case of Batchelor 
v. Brereton, supra. In that case Hannay was the trustee 
and Mrs. Brereton was the donee of the power. It was 
contended that the deed made by her husband, which she 
signed and acknowledged, was an execution by her of the 
power reserved to her. The Supreme Court in that case 
held against this contention, on the ground that the signing 
and acknowledgment by Mrs. Brereton of the deed did 
not constitute a request or direction by her to the trus¬ 
tee to convey. If her action in that case had been a de- 
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fective execution by her of the power and the lower court 
had had jurisdiction on the bill filed so to declare, the 
court would unquestionably have taken such action. But 
nowhere in the statement of facts or in the opinion was it 
ever intimated that the court below had any right to assume 
any such jurisdiction. 


K. 

It is respectfully submitted that the judgment of the 
court below should be reversed and the cause remanded with 
instructions to the lower court to enter a decree directing 
the appellee, the American Security and Trust Company, 
to convey the real estate in question with the accrued rentals 
to the appellant. 

Charles Cowles Tucker, 
Henry B. F. Macfarland, 

J. Miller Kenyon, 

Attorneys for Appellant. 
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Statement of Facts. 

The bill of complaint in this cause was filed in the 
lower court by the American Security and Trust Com¬ 
pany, as trustee, and prayed the construction of a deed 
in trust of certain real estate from Dr. Henry E. Wood¬ 
bury and Anna L. Woodbury, his wife, to that company. 
The Washington Home for Incurables, Garfield Memorial 
Hospital, and Children’s Hospital of the District of 
Columbia, all corporations, and Lotia L. Frank, as having 
a possible interest under this deed in trust, were named 

6894—1 



2 


as defendants. The lower court decreed that Garfield 
Memorial Hospital, Children’s Hospital of the District of 
Columbia, and Lotia L. Frank, were entitled to the real 
estate in question, and from that decree the Washington 
Home for Incurables has prosecuted this appeal, naming 
as appellees the Trust Company and the remaining de¬ 
fendants above referred to. 

The deed in trust in question was dated and executed 
on November 18, 1903. By it Dr. Woodbury and his wife 
conveyed to the American Security and Trust Company 
four parcels of real estate situated in the District of 
Columbia, upon the following trusts: 

“In trust, nevertheless, for the following pur¬ 
poses, and no others, to wit: The said American 
Security and Trust Company shall hold the several 
pieces or parcels and lots of land and real estate, 
as trustee, Henry E. Woodbury, of the party of the 
first part, to have all of the rents, profits, and 
emoluments of the same, during his life, and after 
the death of the said Henry E. Woodbury, of the 
first part, the said American Security and Trust 
Co., party of the second part, shall transfer, con¬ 
vey, and dispose of the said lots, lands, and real 
estate, in accordance with the terms, directions 
and wishes of the said Henry E. Woodbury, of the 
first part, as set forth fully and explicitly in his 
last will, bearing date April 11th, 1902, said Trust 
Co. being executor, unless ordered and directed 
by the said Henry E. Woodbury, to convey and 
transfer the same or any part thereof to other 
parties, before his death” (Rec., pp. 5-7). 

Prior thereto, on the 11th day of April, 1902, Dr. 
Woodbury had executed a last will and testament, 
whereby he devised and bequeathed his entire estate to 
the American Security and Trust Company above men¬ 
tioned, in trust, his sister, Sallie Woodbury, to have 
the life use thereof; upon her death and after the pay¬ 
ment of certain bequests, the remainder of his estate, 
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real and personal, was to be turned over to the Wash 
ington Home for Incurables, the appellant herein (Rec., 
pp. 7-9). On January 5, 1903, and also prior to the ex¬ 
ecution of the above deed in trust, Dr. Woodbury had 
executed a codicil to his will, which codicil, he therein 
stated, “was necessary in order to comply with certain 
requests of my dear sister, Sallie Woodbury, who died 
December 18th, 1902.” This codicil contains nine be¬ 
quests in addition to those contained in the will, and 
in regard to them Dr. Woodbury states, in the first para¬ 
graph of the codicil: 

“The bequests herein made are to be paid and 
satisfied same as the bequests in my last will be¬ 
fore the balance of my estate is conveyed by my 
executor to the Home for Incurables of the Dis¬ 
trict of Columbia as residuary legatee, and chief 
beneficiary, absolutely and forever” (Rec., pp. 
9-10). 

The deed in trust contains no specific reference to this 
codicil, although the latter was in existence when the 
deed in trust was executed. 

On December 21, 1903, and after the execution of the 
deed in trust, Dr. Woodbury executed a second codicil 
to his will, in which he referred to the will and ratified 
it, except as modified by the codicil. He revoked a gift 
previously made to his nephew and added two small 
bequests. He also provided as follows: 

“It is my earnest desire that my housekeeper, 
Miss M. M. Stevens, and my trusted friend, Mr. S. 
H. Robeson, and his wife, be permitted to occupy 
my house No. 2325 L street N. W., as cotenants 
paying no rent, for six months after my death” 
(Rec., pp. 10-11). 

This house No. 2325 L street N. W., was one of the 
four parcels conveyed by the deed in trust in question. 

On February 18,1904, Dr. Woodbury executed a third 
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codicil in which he referred again to the original will and 
to the two codicils above-mentioned, giving the date of 
each, and ratifying and confirming each, except as modi¬ 
fied thereby. In this third codicil, he provides as follows: 

“Whereas in clause number seven (7) in said 
last will and testament I did devise and bequeath 
the rest and residue of my estate both personal 
and real for the sole use behoof and benefit of 
the said Washington Home for Incurables forever, 
now I do hereby revoke said devise and bequest, 
and I do hereby devise and bequeath the said 
rest and residue of my estate both real and per¬ 
sonal, share and share alike unto the Garfield 
Hospital of the District of Columbia and to the 
Children’s Hospital of the District of Columbia, 
their successors and assigns forever. I hereby 
charge my Executor with the execution of this 
devise” (Rec., pp. 11-12). 

Dr. Woodbury’s reasons for making this last change 
and substituting the Garfield Hospital of the District 
of Columbia and the Children’s Hospital of the District 
of Columbia, appellees herein, in place of the appellant, 
the Washington Home for Incurables, is found in the 
testimony of Mr. Charles J. Bell, the president of the 
American Security and Trust Company (Rec., p. 25). Mr. 
Bell stated that a good many years ago he had a conver¬ 
sation with Dr. Woodbury relative to the change in his 
will with respect to the legacy to the Washington Home 
for Incurables, that Dr. Woodbury stated that he had left 
a legacy to the Home, but that either one or more letters 
which he had written to the Home remained unanswered, 
and he therefore intended changing the bequest and 
giving to other charitable objects. 

In his fourth and last codicil, executed on December 
20, 1904, Dr. Woodbury refers again to his original will 
and “all my former codicils” and makes a slight change 
as to one provision contained in the second codicil, 
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relating to the distribution of certain papers, which, 
however, has no particular bearing on the present appeal 
(Rec., pp. 12-13). 

After the death of Dr. Woodbury, on January 15, 1905, 
the above mentioned will and codicils were, on the 12th 
day of April, 1906, duly admitted to probate and record 
by the Supreme Court of this district, as a will of both 
real and personal property, and letters testamentary 
were issued to the American Security and Trust Com¬ 
pany (Rec., p. 13). 

On September 12, 1904, a few months prior to his 
death, Dr. Woodbury executed a fee simple deed of the 
property known as 1531 Columbia street, one of the four 
parcels described in the deed of trust, to one Mena M. 
Stevens, who, thereafter, on February 19, 1910, executed 
a deed of said property to Lotia L. Frank, one of the 
appellees. The American Security and Trust Company 
has never had possession of this piece of property 
(Rec., pp.3-4, 14-15). It appears that the grantee in this 
deed of September 12, 1904, Miss Mena M. Stevens, 
was a skilled and experienced nurse and rendered valu¬ 
able services for Dr. Woodbury, both as nurse and 
housekeeper from December, 1902, to the day of his 
death, on January 15, 1905; when Dr. Woodbury, at the 
beginning of her services, asked her whether she would 
perfer a salary or would be willing to leave the matter 
of compensation to him, she replied that she would leave 
it to him and upon that understanding rendered the 
services mentioned. In consideration of these services, 
Dr. Woodbury assigned to her certain stocks, valued at 
about twenty-five hundred (2500) dollars and also exe¬ 
cuted the above mentioned deed to the Columbia street 
property. At the request of Dr. Woodbury, Henry F. 
Blount, then one of the Vice-Presidents of the American 
Security and Trust Company, had this deed prepared 
and drafted by a clerk in the office of the company, and 
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it was executed there by Dr. Woodbury and acknowl¬ 
edged by him before Howard S. Reeside, then assistant 
treasurer of the company, and a notary public as well. 
After the execution and acknowledgment of this deed it 
was delivered to the said Blount with instructions from 
Dr. Woodbury to hold it until Dr. Woodbury’s death, 
and then record it in the land records of the District of 
Columbia, which was done as directed. In this deed Dr. 
Woodbury was described as “widower” (Rec., pp. 14-15, 
21-23). 

It does not appear from the record that Dr. Wood¬ 
bury owned or had any interest in any real estate other 
than the four parcels described in the deed in trust, from 
the date of the making of his original will on April 11, 
1902, down to the time of his death. 

Mr. Justice Stafford, who heard the case below, handed 
down a full and well considered opinion, which is found 
on pages 29-37 of the record, and which might well be 
adopted as the brief of the appellees, Garfield Memorial 
Hospital, Children’s Hospital of the District of Columbia, 
and Lotia L. Frank. In this opinion, it was held that the 
provision of codicil three, which revoked the residuary 
devise and bequest to the Washington Home for Incu¬ 
rables and substituted therefor the Children’s Hospital 
of the District of Columbia and Garfield Memorial Hos¬ 
pital, and also the deed of September 12, 1904, to Mena 
M. Stevens, were fairly within the powers given to and 
reserved by Dr. Woodbury in the deed in trust in ques¬ 
tion, and that, accordingly, Lotia L. Frank, as grantee of 
Mena M. Stevens was entitled to receive from the Ameri¬ 
can Security and Trust Company, as trustee under such 
deed in trust, a deed to the Columbia street house, and 
that Garfield Memorial Hospital and Children’s Hospital 
of the District of Columbia were entitled to a deed from 
the Trust Company of the three remaining parcels 
described in the deed in trust. 


7 


Of coarse, in these proceedings, the interest of the 
American Security and Trust Company, as trustee under 
that deed, is only that it may receive such instructions 
as to its duties as trustee as will fully protect it. 


ARGUMENT. 

The question presented to the court is whether all of 
the real estate described in the deed in trust passes to 
the Washington Home for Incurables, or whether the 
Columbia street property passes to Lotia L. Frank, as 
grantee of Mena M. Stevens, and the remainder of the 
real estate, equally, to the Garfield Memorial Hospital 
and the Children’s Hospital of the District of 
Columbia. This question will depend upon the construc¬ 
tion to be given to the above mentioned deed in trust, 
taken in connection with the testamentary disposition 
by Dr. Woodbury of his estate and with the deed from 
him to Miss Stevens. 

The Deed in Trust is Testamentary in Character and Should 

be so Construed. 

It becomes important, therefore, at the outset, to note 
carefully the general character of this deed in trust 
from Dr. Woodbury and his wife to the American Se¬ 
curity and Trust Company. It is to be observed that no 
present interest in or right of enjoyment of the real 
estate therein described passes to any one but the 
grantor. He expressly reserves to himself the life use of 
all the property, together with the power of directing 
the disposition of it by the trustee before his death. 
In case of his death without having expressly directed 
the trustee to convey the property, it is to be disposed 
of according to the terms of his last will. 
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It is apparent at a glance that the instrument is 
crudely drawn and the handiwork of a layman rather 
than of one skilled in the law; but it is equally apparent 
that, though in form a deed conveying a present legal 
title to the trustee, it in fact amounts to a testanientary 
disposition by Dr. Woodbury of his real estate. As such, 
it is clearly entitled to that broad interpretation, which, 
from a consideration of the entire instrument, and of the 
other testamentary instruments, executed by Dr. W r ood- 
bury and admitted to probate, will effectuate the in¬ 
tention of the grantor-testator. That this principle of 
construction is applicable to a deed in trust which is 
testamentary in its character, as is this one, was deter¬ 
mined by this court in the case of Frosch v. Monday , 34 
App. D. C., 338. 

'1 hat case involved the construction of a deed in 
trust, by which the grantor conveyed real estate and 
certain securities to a trustee, in trust for himself for 
life, and at his death, to be conveyed to certain of his 
children. This court, in discussing the deed, said: 

“While in a deed of this nature the legal effect 
of its execution is different from that of a will, 
the same rules of construction, however, must be 
applied to it, as in the case of devises. As was 
said in Ware v. Richardson, 3 Md., 505, 553, 50 
Am. Dec., 762: ‘It has been urged that more strict¬ 
ness is required in construing deeds than wills, 
and that, as this is a deed, the technical rules of 
construction should apply, w T ith unbending force. 
To this proposition we do not assent. 1 Cruise, 
Real Prop., 459, says that the same mode of con¬ 
struction is adopted in cases of deeds as in cases 
of devises, in questions like the present.’” 

In numerous cases courts have felt bound to construe 
deeds by the same legal principles as w ills, in order to 
give effect to the intention of the grantor. W T hen the 
transaction is in effect a gift or a settlement or any trans* 







action or arrangement for the grantor’s own benefit, 
the instrument is entitled to be construed like a will, for 
the same reasons apply. In the case of Ayer v. Ayer , 

6 Pick., 330, the plaintiff had conveyed land to one of 
the defendants and his heirs for the sole and separate 

use of the plaintiff, who was the wife of the other de- 

« 

fendant. The question involved was whether the use be¬ 
came executed, so as to vest the whole title in the 
plaintiff and thereby let in her husband to the enjoy¬ 
ment of the property, or whether the deed should be 
construed as raising a trust in the plaintiff’s favor, thus 
excluding the husband from the enjoyment of the prop¬ 
erty. It was held that the intention of the grantor 
should prevail over the technical form of the deed, and 
that a trust was created in her favor. The court said: 

“Whatever may be the form of the gift, the in¬ 
tention of the donor is to govern, if the intention 
is designated with sufficient certainty. . . . 

Most of the decisions have taken place with re¬ 
spect to devises, but the same reasons would apply 
to trusts created by deeds.” 

In the case.of Jackson v. Myers , 3 Johns, 388, is found 
a striking instance of liberal interpretation. There par¬ 
ticular language in certain articles of agreement for a 
conveyance was held to be controlled by the general 
purpose of the agreement. As remarked in that case by 
Kent, C. J., “the law will rather do violence to the words 
than break through the manifest intent.” 

As just stated, the deed in trust which we are con¬ 
sidering passes no present interest to any one but the 
grantor. The effect of this is clearly noted and distin¬ 
guished in the case of Rick's Appeal , 105 Pa. St., 528. 

In that case the court, upon application of the grantor, 
set aside a declaration of trust which contained no power 
of revocation. The trust was for the benefit of the 
grantor during her lifetime, the remainder to go to certain 

5 rittiiC*- Ti- Ut S'? ir 
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beneficiaries after her death. The court based its action 
upon the conclusion, from the evidence, that the instru¬ 
ment as executed was the result of mistake or fraud. 
The important feature in that case, as bearing upon the 
present case, is that the court distinguished the case of 
Frederick's Appeal, which we shall discuss next, from 
the case of Dennison v. Goehring, 7 Barr., 175, in that 
no present title vested in the beneficiaries in the case of 
Frederick's Appeal, though it did in the Dennison case. 

Frederick's Appeal is reported in 52 Pa. St., 338, 341. 
In that case a grantor recited that, in consequence of 
disadvantageous bargains, being old, feeble, and in debt, 
he conveyed all his estate to trustees, to pay his debts 
and necessary expenses, support him for life, submitting 
an account every year, and, after his death, to divide 
the balance amongst all his children. The grantor, during 
his lifetime, executed a revocation of this trust, but the 
court, in an earlier case, decided that that revocation 
was inoperative. Afterwards the grantor made a will 
which made provisions for one child and certain grand¬ 
children. Though it does not appear that any power of 
revocation was expressly reserved in the instrument 
creating the trust, the court held the trust a revocable 
grant, and gave to the will the effect of a revocation, 
saying: 

“A disposition of property to take effect after 
the grantor’s death is testamentary and, therefore, 
revocable.” 

It will be noted that there is a close analogy between 
the case of Frederick's Appeal and our present ease, 
and the court, in the case of Hick's Appeal (supra) 
clearly recognizes the distinction between a deed in 
trust conveying a present interest and right of enjoy¬ 
ment to third persons and one in which that right is 
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postponed until the death of the grantor, the life estate 
being reserved to the grantor. 

There is a further reason why this deed in trust 
should be treated as testamentary in character and 
should receive an interpretation which will effectuate 
the intention of Dr. Woodbury, namely, that in it Dr. 
Woodbury expressly refers to an instrument purely tes¬ 
tamentary in character, his will, as controlling the dis¬ 
position of the property after his death, unless he should 
otherwise direct; and he would naturally infer that he 
would have the right at any time to alter his will. 

We turn then to his will, as admitted to probate and 
record, for a further expression of his intention; and at 
the beginning we find, in the first paragraph, that he de¬ 
vises and bequeaths his entire estate, real and personal, 
to the American Security and Trust Company,as trustee. 
The will contains a number of small bequests, besides 
providing a life estate for Dr. Woodbury’s sister. It 
seems clear, therefore, that when Dr. Woodbury men¬ 
tioned his will in the deed in trust, he had in mind, not 
the idea that the real estate in question would pass to 
the Home for Incurables, but rather the desire that, 
if not otherwise disposed of, this real estate should pass 
to the trustee under the will, to be disposed of in 
accordance with his various testamentary objects and 
intentions. 

The fourth item of the will provides as follows: 

“I give to my wife, Anna L. Woodbury, the 
sum of ten dollars, she having been satisfactorily 
provided for some years ago, out of my estate, as 
per decree of the Equity Court of D. C. in the 
settlement of cause No. 2089, Equitv Docket No. 
10 .” 

Taking this will and the codicils, in conjunction with 
the deed in trust, it may readily be inferred that Dr. 
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Woodbury's purpose in having that deed executed was 
to eliminate his wife’s right of dower, in order that the 
property might be his, for his full use, enjoyment, and 
disposition during his lifetime, and that, upon his death, 
it should pass to the trustee under his will, to be dis¬ 
posed of according to his testamentary disposition as 
then or thereafter expressed. This is further borne out 
by the reference to Dr. Woodbury as “widower” in his 
deed to Miss Stevens of September 12, 1904. 

Evidently Mrs. Woodbury did not care what Dr. Wood¬ 
bury did with the real estate, since she was willing to 
join with him in a deed which gave him such latitude in 
dealing with it thereafter. And it is equally evident that 
he chose to deal w T ith this property so as not to deprive 
himself of the use of it till after his death. 

Appellant relies strongly upon two cases, Baltimore v. 
Williams , 6 Md., 235, and Bath vs. Montague , 3 Chanc. 
Cas., 55. The former case arose under a deed in trust 
that referred to a will and three codicils for the terms 
of the trust, but contained no clause reserving to the 
grantor any power to revoke or modify the will or to 
require a conveyance by the trustee. The court held that 
the will was a part of the deed and that because of the 
lack of any reserved power in the deed there was no 
power to alter the will. That case is certainly not con¬ 
trolling of the present one, in which certain powers are 
reserved in the deed. In the case of Bath v. Montague , 
the deed in trust there involved referred to a will 
already in existence for the terms of the* trust and 
reserved to the grantor a power of revocation “upon 
tender of a shilling, by writing under hand and seal, in 
the presence of six witnesses, three of wdiom should be 
peers of the realm.” The grantor attempted a revocation 
by a will attested by only three witnesses, none of whom 
was a peer. It was held that the will became a part 
of the deed, by reference, as much as though it had 
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been fecited in it, and that the power of revocation 
could not be exercised except in the manner prescribed 
by the deed. Clearly this latter case is not control¬ 
ling, for the power was required to be exercised in a 
particular way, which was not done. 

The Grantor’s Intention is Clear and Should Be Upheld. 

In the first codicil, executed January 5, 1903, and 
therefore in existence when the deed in trust was exe¬ 
cuted, Dr. Woodbury provided: 

“The bequests herein made are to be paid and 
satisfied same as the bequests in my last will 
before the balance of my estate is conveyed by 
my executor to the Home for Incurables of the 
District of Columbia as residuary legatee and 
chief beneficiary, absolutely and forever.” 

In the codicil executed December 21,1903, Dr. Wood¬ 
bury provides in item four: 

“It is my earnest desire that my housekeeper, 
Miss Mena M. Stevens, and my trusted friend, 
Mr. S. H. Robeson and his wife, be permitted to 
occupy my house No. 2325 L St., N. W., as co- 
tenants, paying no rent, for six months after my 
death.” 

The house No. 2325 L street northwest is one of the 
pieces of real estate included in the deed in trust in 
question, and from this reference in the codicil it is clear 
that Dr. Woodbury understood that he had the right to 
dispose of it by his last will and testament. 

In the last codicil, executed on February 18, 1904, oc~ 
curs the paragraph which we have before quoted, wherein 
Dr. Woodbury revokes the devise and bequest to the Wash¬ 
ington Home for Incurables, contained in clause No. 7 
of his last will and testament, and devises and bequeaths 
the rest and residue of his estate, both real and personal. 
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to the Garfield Hospital and the Children’s Hospital, ap¬ 
pellees .herein. He says: “I hereby charge my executor 
with the execution of this devise ,” thus indicating, be¬ 
yond a doubt, that he intended to revoke the entire pro¬ 
vision for the Home for Incurables, and to divide the 
real estate as well as personal property between the 
other two institutions. 

As before stated, Dr. Woodbury neither owned nor had 
any interest in any real estate on February 18, 1904, 
when he executed this codicil, other than his interest in 
the four parcels of real estate described in the deed in 
trust. The use of the words “devise” and “real” estate 
in this codicil are, therefore, meaningless, unless they 
apply to and operate upon the real estate set forth in 
the deed in trust. 

The court can have no difficulty in ascertaining Dr. 
Woodbury’s intention; the mere fact that a deed in 
trust has been crudely drawn should not be allowed to 
defeat this intention, and especially so when the deed, 
as before pointed out, is testamentary in character. 
Where the intention is so clear as in this case, the court 
may well disregard the reference to the date of the will 
as mere surplusage, or as merely inserted to avoid pos¬ 
sible confusion with some earlier will which was revoked 
by the first clause of the instrument. 

The Third Codicil is Within the Powers Reserved by the 
Grantor to Himself in the Deed in Trust. 

There is also ample ground, when the intention can be 
so clearly gathered from the instruments before the 
court, for considering the expression in the deed, “Un¬ 
less ordered and directed by the said Henry E. Wood¬ 
bury, to convey and transfer the same or any part 
thereof to other parties, before his death,” to mean, 
though crudely drawn, “unless directed before his 
death,” etc. That is, that this deed in trust gave Dr. 
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Woodbury the power, at any time before his death, to 
direct a different disposition of all or any part of the 
property described. He could have it conveyed to others, 
or reconveyed to himself, thus, in the latter case, in 
effect, revoking the trust. 

It is to be noted that the deed in trust does not limit 
the way in which Dr. Woodbury was to exercise this 
power; he could do so, therefore, either by deed or will. 
That a general power of appointment is well exercised, 
in the absence of anything to show a contrary intention, 
by a general residuary clause in the will of the donee of 
the power, see: 

Amory v. Meredith , 7 Allen, 397. 

Cueman v. Broadnax , 37 N. J. L., 508. 

Willard v. Ware t 10 Allen, 263. 

Bangs v. Smith , 98 Mass., 270. 

Sewall v. Wilmer , 132 Mass., 131. 

Cumston v. Bartlett , 149 Mass., 243. 

Hassam v. Hazen , 156 Mass., 93. 

31 Cyc., 1117, and cases cited. 

In the case of Burbank v. Sweeney , 161 Mass., 490, 
494, the testator gave all his estate to his wife for life; 
then, after making some other provisions, continued: 

“Item 4th. The remainder of my estate I leave 
for my wife to dispose of as she may deem ex¬ 
pedient, but in the event that she should make 
no disposition of the same during her lifetime I 
give the remainder of my estate not disposed of 
as above to my heirs at law.” 

In spite of the words “in the event that she should 
make no disposition of the same during her lifetime,” it 
was held that the wife was given a power of disposition 
by will as well as by deed, the court saying: 

“Looking at all the circumstances, we feel that 
the ruling thought of the testator was one which 
requires the meaning which we find in his words, 
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»nd which shows an intention to give her a full 
and absolute power of disposal.” 

There was no necessity for a direct reference in the 
codicil to the power. As stated in 31 Cyc., p. 1122, and 
amply supported by the authorities there cited: 

“In the execution of a power, a direct reference 
to the power is not necessary, nor is it necessary 
that the intention to execute it should expressly 
appear upon the face of the instrument; but it 
must be apparent that the transaction is not 
fairly or reasonably susceptible of any other in¬ 
terpretation than as indicating an intention to 
execute the power; and this intention is to be 
collected from all the circumstances.” 

From the circumstances of the present case, it is clear 
that Dr. Woodbury understood he had the power to 
change the disposition of his real estate by a codicil to 
his will and that he intended the third codicil to have 
that effect. 

We submit, therefore, that it was entirely within Dr. 
Woodbury’s power under the deed in trust to direct, by 
a subsequently executed codicil to his will, that the real 
estate should be divided equally between the Garfield 
and Children’s Hospitals. The trustee under the deed 
was the same as the trustee under the will, and this 
codicil was a direction by Dr. Woodbury, before his 
death, to that trustee, to convey the real estate to these 
two institutions. In reply to appellant’s suggestion that 
the existence of this codicil was unknown to the trustee 
until after Dr. Woodbury’s death, it is sufficient to call 
attention to the fact that it is witnessed by Henry F. 
Blount, one of the vice-presidents of the trustee com¬ 
pany (Rec., pp. 12, 22). 

A valuable brief on the question of a grantor’s power 
of revocation under a deed in trust, will be found in 15 
L. R. A., 75-80. We refer to this as showing the attitude 
of the courts on this subject and the extent to which 



17 


they have gone in protecting the rights of grantors under 
such instruments and in effectuating their intention. 

The Deed to Miss Stevens is Such an Execution of the Power 
Reserved to the Grantor in the Deed in Trust as Will 
be Given Effect in Equity. 

As to the deed to Miss Stevens, it is to be noted that 
Dr. Woodbury received no consideration for any of the 
real estate described in the deed in trust except for the 
Columbia street house, of which he gave her a deed. She 
alone is a creditor and not a volunteer. As above stated, 
Dr. Woodbury could have executed his power under 
the deed in trust, as to this house, either by deed or 
will; he chose to do so by deed, and so went to Col. 
Blount, the vice-president of the trustee company, and 
asked him to have the deed prepared. Col.Blount had the 
deed drafted in the office of the company and Dr. Wood¬ 
bury executed it there, before the assistant treasurer, 
who was also a notary, and handed it to Col. Blount to 
hold until his death and then record it for Miss Stevens. 
The facts show an intention that the deed should be 
binding and operative, nor did Dr. Woodbury ever seek 
to recall it. That such a delivery is good and the deed 
so delivered operative, see Monro v. Bowles , 54 L. R. A., 
871, and Grilley v. Atkins , 4 L. R. A. (N. S.), 816 and 
cases in note, which is full and exhaustive. 

Dr. Woodbury’s intention to avail himself of the power 
given him under the deed in trust, so as to give the 
property to Miss Stevens, is clear. The deed is at least 
a defective exercise of the power to direct a conveyance 
to Miss Stevens; the circumstances surrounding the ex¬ 
ecution of the deed and the arrangement for its recorda¬ 
tion after his death show that he understood he was 
acting with the full knowledge of the trustee. Doubtless 
he failed to distinguish between the corporation as a 
legal entity and the agents of the corporation with whom 

6894 —2 


18 


he dealt, but it must be remembered that Miss Stevens 
was a creditor, under the arrangement by which she 
worked for Dr. Woodbury, whereas the Home for Incur¬ 
ables is a mere volunteer. Even though there be defects 
in the execution of a power, a court of equity can and 
will give effect to such execution in favor of a creditor. 
Pomeroy’s Equity Jurisprudence (3d Ed.), vol. 2, secs. 
589-590, 834; 22 Am. & Eng. Enc. of Law, 1129, with 
citations. 

It is contended by appellant that the court is without 
jurisdiction in this case to grant any relief by way of 
giving effect to a defective execution of a power be¬ 
cause the proceeding is in form one in which a trustee 
seek^. instructions as to its duties under the deed in 
tjust'. No caS^r^f^bint, however, is cited by appellant 
to sustain "ihis 'Contention, h&t is the position sound in 
the light of the "Well recognized principle that when a 
court of equity properly takes jurisdiction of a case for 
one purpose, it takes jurisdiction for all purposes and 
will determine the questions fairly presented by the 
pleadings. 

Dr. Woodbury’s intention as to the disposition of his 
real estate is clear beyond a doubt; we submit that it 
should be given full force and effect, and especially so 
in view of the fact that Dr. Woodbury received from 
Miss Stevens a valuable consideration for the property 
given to her, while appellant can make no claim that 
any consideration passed from it to Dr. Woodbury nor 
say that it was really his intention that any of his 
property should pass to it. 

We respectfully submit that the decree of the lower 
court is correct and should be affirmed. 

WILLIAM F. MATTINGLY, 
STANTON C. PEELLE, 

Attorneys for Appellees. 



